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STATEMENT OF QUESTIONS PRESENTED. 

1. The question is whether or not in the trial of a case by 
the court, counsel have as a matter of right the privilege 
of arguing the facts and/or the law before the court renders 
its decision, and whether it is an abuse of the court’s discre¬ 
tion not to give counsel an opportunity to submit a memo¬ 
randum of authorities prior to rendering its final decision. 

'' . * i- ■- 

2. The question is whether in a trial involving the issue 

of the existence oft a latent ambiguity in a codicil to a will, 
the ambiguity must, in order to be latent, appear on the 
face of the codicil . 1 , 

, ■ ■ . \ ■ ' i 1 » 

3. The question is whether in a trial involving the issue 
as to existence of a latent ambiguity in a codicil to a will, 
and if so, to determine the identity of the beneficiary to 
take under the codicil, extrinsic evidence is admissible to 
prove, (a) that a latent ambiguity exists, (b) the intent of 
the testatrix, (c) the identity of the beneficiary to take. ' 

4. The question is whether, taking into consideration ad¬ 


missions by way of pleadings, pre-trial stipulation and evi¬ 
dence, both written and oral, the appellee or the appellant 
has been properly identified as the person referred to in 
the codicil as “my nephew Edward A. Mitchell”. j 
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This is an appeal by Edward A. Mitchell, Jfc, defendant: 
below, from a judgment entered in Civil Action No. 3774-4S ;• *:}: 
of the United States District Court for .the District of .Co^;; ; ’'' .4..'; 5 
lumbia (App. 25) in a proceedings filed by the designated > ; 4 
executor of an estate to construe a will and also to deter- ■ ; 
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20), entered upon the findings of fact and conclusions of 
law of Judge T. Alan Goldsborough, that appellee was en¬ 
titled to receive under the second codicil to the will (App. 
22,23). 

The lower Court had jurisdiction under D. C. Code, 
Title 11, Sec. 301,1040 edition. He judgment of the lower 
court was entered on May 18, 1950 (App. 25). Notice of 
appeal was filed June 13, 1950 (App. 26) and record filed 
in this Court July 13, 1950. 

This Court has jurisdiction to review the judgment under 
Sec. 1291 of Title 28, United States Code. 

STATEMENT OF THE CASE. 

For purposes of this appeal, this was a suit by Bruce 
Baird, as Executor of the Estate of Emily ‘Waflach Blair, 
against Edward A. Mitchell, the appellee, nephew of the 
deceased, and his son, Edward A. Mitchell, Jr., appellant, 
her grandnephew (App. 2), for instructions as to the iden¬ 
tity of parlies mentioned in the will (App. 20), that is, 
whether the appellee Edward A. Mitchell or the appellant, 
Edward A. Mitchell, Jr., was the person designated as the 
beneficiary under the provisions of a second codicil dated 
May 29, 1947 (App. 5), both parties having claimed to be 
the person so designated (App. 4). The complaint, in this 
respect, states as follows: 

“• * # from the description ‘my nephew Edward A. 
Mitchell’ plaintiff is unable to determine whether the 
testatrix intended to refer to the same person described 
in the first codicil as Edward As Mitchell, Jr., a grand¬ 
child of Mary Alexander Mitchell and who was in fact 
a grandnephew of the testatrix, so that the benefici¬ 
aries under, her existing will would remain the Bame 
and only their shares were to be changed, or whether 
the testatrix intended thereby the defendant Edward 
A. Mitchell who was the father of Edward A. Mitchell, 
Jr., and who had not theretofore been designated as a 
beneficiary by&e testatrix. M (App. 5). ' 
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The issue, as set forth in the Pretrial Proceedings, is the 
following: r * ■ ' % 

“1. Does the person named in the second codicil, dated 
May 29, 1947, as ‘my nephew, Edward A. MitchelP refer 
to the decedent’s nephew, Edward A. Mitchell, or to her 
grand-nephew, Edward A. Mitchell, Jr., his son? Edward 
A. Mitchell’s claim is that the disposition is plain and un¬ 
ambiguous in its reference to him. His son, on the other 
hand claims that taking into consideration the fact that his 
sister, Mary M. Chewning, the decedent’s grand-niece, was 
designated as niece in said codicil, together with the pre¬ 
vious testamentary disposition and codicils, and other facts 
to be adduced at the trial, decedent referred to him, and 
for these reasons there was a latent ambiguity in said 
codicil with respect to identification. Counsel for Edward 
A. Mitchell, decedent’s nephew, states that there is no latent 
ambiguity so far as his identification as the party meant 
in the second codicil is concerned and that no evidence is 
admissible to change the specific meaning of the words ‘my 
nephew, Edward A. MitchelL ’ This proposition is disputed 
by counsel for Edward A. Mitchell, Jr., the grand-nephew.” 
(App. 20). 

* V / • , * ** 4 ( - «■ _ f* - . • X i * B f 

The undisputed facts are as follows: 

Emily Wallach Blair, a resident of the District of Co¬ 
lumbia, died January 5,1948 (App. 2), leaving a last will 
and testament dated September 30,1942, by the terms of 
which she left one-half -of her estate to her sister Mary 
v Alexander Mitchell and one-half to her sister Bose Douglas 
Merriam (App. 86, 87,88). Mary Alexander Mitchell died 
in Newport, Rhode Island, the summer home of the testa¬ 
trix (App. 48), July 14,1946 (App. 76). On December 17, 
1946, the testatrix executed a codicil to her wiH in which 
she recited that her sister Mary Alexander Mitchell had 
died, and devised and bequeathed the portion of her estate 
to which her sister would have been entitled to the grand¬ 
children of said Mary Alexander Mitchell, namely Edward 
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A. Mitchell, Jr. (the appellant) and Mary M. Chewning (his 
sister) (App. 89). Thereafter, on May 29, 1947, the testa¬ 
trix executed a second codicil to her will in which she pro¬ 
vided as follows: 

• “Item II. I give and bequeath my furniture and house¬ 
hold effects, silverware, pictures, objects of art, jew- 

. elry, automobiles and articles of personal use, includ¬ 
ing wearing apparel, in absolute estate, unto my sister, 
Rose Douglas Wallach Merriam; my niece Mary A. 
Chewning, and my nephew, Edward A. Mitchell, to be 
divided among them, one-third unto each. My Exe¬ 
cutor shall be authorized to take the joint receipt of 
said three beneficiaries, who shall agree among them¬ 
selves as to the proper division of said articles and 
the particular articles which each shall receive, based 
y on the appraised value thereof or such other method 
of valuation as they shall mutually consider fair and 

equitable.” (App. 90, 91). 

».» . ♦ 

t. * • 

Mary Alexander Mitchell had one son, the appellee, Ed¬ 
ward A. Mitchell, who had two children, Edward A. Mitch¬ 
ell, Jr., the appellant, and Mary M Chewning, his sister, 
the persons named in the first codicil as grandchildren of 
Mary Alexander Mitchell (App. 4). By agreement in the 
pretrial proceedings it was stipulated that: “Mary A. 
Chewning referred to in the second codicil as niece, is the 
same person as Mary M Chewning referred to in the first 
c ? ^codicil as granddaughter, and that she is in fact the grand¬ 
niece of decedent” (Italics supplied) (App. 21). 

At the time of her death the testatrix had as heirs at law 
and next of kin in addition to the appellee, four nieces and 
six nephews (App. 13), none of whom were mentioned in 
her will and codicil thereto. 

As of the date of the trial the value of the decedent’s 
estate, based on the sale price of that part which had been 
sold and the appraised value of that part which had not 
been sold, was $310,179.55, upon which the executor had 
already paid a Federal Estate Tax of $52,47L30. The 
value of the property mentioned in Item II of the second 
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codicil was $42^56.21, and the only amount which is in dis¬ 
pute is one-third thereof, approximately $14,000.00 (App. 
27,28). 

STATEMENT OF EVIDENCE. 

According to the evidence, the facts are substantially as 
follows: 

The appellee is a retired Naval Officer with the rank of 
Bear Admiral. He graduated from the Naval Academy in 
1917, since which time his occupation has been that of a 
Naval Officer. He is the son of Mary Alexander Mitchell, 
a sister of the testatrix (App. 75), and the father of the 
appellant and his sister, Mary M. Chewning (App. 4). 

As a Naval Officer he was frequently on duty in places 
other than Washington, D. C. (App. 60). When he was in 
Washington he did, on reasonably frequent occasions, visit 
the testatrix (App. 60, 61). He also visited the testatrix 
during her last illness (App. 66), but she never during that 
period made any request for him to visit her (App. 42, 59, 
66 ). 

The appellee’s mother left a will in which she stated with 
reference to him: “I make no provision in my will for my 
son, Edward A. Mitchell, in view of the fact that he is ade¬ 
quately provided for by the United States Navy and as a 
life tenant under his father’s will he will receive the income 
therefrom.” (App. 81, 82). At the time of the trial the 
appellee was living in Paris, France (App. 81) with his 
third wife, whom he married in 1946 (App.* 60), and was 
receiving the pay of a retired Admiral in the Navy and 
from $4500 to $4700 a year from his father’s estate (App. 
81). * 

The testatrix was extremely fond of the appellant and his 
sister and wished them to come and live with her when their 
mother died (App. 62). In December, 1930, the appellant 
and his sister, Mary M. Chewning, together with their 
grandmother, Mary Alexander Mitchell, went to live with 
the testatrix (App. 58, 63, 64) at her home at 1607 New 
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Hampshire Avenue, N. W. in this city. They were very 
young at the time (App. 69), being about 5 years old (App. 
58). Thereafter it was their home with the exception of 
two winters (1934-1936) which they spent with their father 
when he and Ins second wife took a house in Washington, 
D. C. (App. 65), but spent the summers with the testatrix 
in Newport, Bhode Island (App. 58). 

The appellant continued to live with the testatrix until 
he went in the Navy. He married in 1944, while in the 
Navy, and after Ins discharge went back to Eve with the 
testatrix until he was able to find an apartment to take 
his wife to (App. 70), which was in 1946 (App. 64). There¬ 
after he visited the testatrix nearly every day (App. 41, 
58), and he and his wife had dinner there quite often (App. 
71). Dnring'this time, and during the time of the trial, he 
was employed at the Biggs National Bank and going to law 
school at night ’(App. 58). 

During the testatrix’s last illness, at her request, the ap¬ 
pellant attended to her business affairs, such as going to 
the hank, seeing Mt. Baird, and going in her safe deposit 
box (App. 71). By letter dated August 17,1947, the testa¬ 
trix notified the National 'Barings and Trust Company to 
permit certain persons to enter the safe deposit box in the 
name of the Trustees underthe Will of Woodbury Blair for 
certain purposes, and also to enter her personal safe de¬ 
posit box for certain purposes. At a date which is not dis¬ 
closed by the record she substituted the name of the appel¬ 
lant in place of -one Of the persons named in said letter 
(App. 105). By letter dated December 11,1947, the testa¬ 
trix authorized Mr. Bruce Baird, Mr. J. Fontaine Hall and 
the appellant to open the safe deposit box in the name of 
the Trustees under the Will of Woodbury Blair for certain 
purposes, and also authorized said parties to open her per¬ 
sonal safe deposit box for certain purposes. From time to 
time the testatrix gave various sums -of money to the appel¬ 
lant, the last payment, according to the record, being De¬ 
cember 23, 1947, at which time she paid him through the 


National Savings and Trust Company the sum of $500.00 
(App. 93-104). 

In 1943 the appellants sister married E. Taylor Chewn- 
ing, Jr. (App. 68), who was in the service (App. f 69), during 
which time she continued to ‘five with the testatrix. There¬ 
after, when her husband returned from college in1947, they 
continued to live with the testatrix (App. 69) until she died 
'(App. ; 58). 

The plaintiff, Brace 'Baird, the executor under the will 
and a witness 'called hy the appellant, is the President of 
the National Savings and Trust 'Company. He has been 
with the company for 31 years r (App. 53), and was at one 
time -the Trust Officer ^(App. 55). He knew the testatrix 
very intimately, and more closely since the death of her 
htt&and about 15 or 18 years ago (App. 54). He had vis¬ 
ited the testatrix’s house socially on a number of occasions, 
which was also the home Of the appellant and Ins sister, and 
testified that the testatrix’s affection and attitude -toward 
them was that of a relationship of a mother toward two 
children (App. 57). 'That she was a customer of the bank, 
where he saw her, ‘and that he would often consult with her 
at her home about her business matters. That he knew the 
appellant and his 'sister, Mary M. ! Chewning, quite well, and 
during his talks with the testatrix she frequently referred 
to the appellant and his sister and spoke of them as Ned 
and Mary. That when referring to them by way of rela¬ 
tionship, she referred to them ns her nephew and niece. 
That he could not recall her ever referring to the appellant 
and Ids sister as grandnephew and grandnieee (App. 54). 
That he knew the appellee very well and the testatrix usu¬ 
ally referred to him as Captain Mitchell or “Mitch” (App. 
55). He oonld not say whether he had ever heard the testa¬ 
trix Teferto the appellee as her nephew, but was quite sure 
she may have (App. 57}. That he was familiar with the 
first and second codicils, and had something to do with 
seeing to the preparation of the first codicil after it had 
been drafted, but that he had nothing to do with the prepa- 





ration of the second codiciL He knew that it was being 
prepared and was being executed, bnt did not actually see 
the paper. That he had frequently talked with the testatrix 
at or about the time the second codicil was to be prepared 
(App. 55), and that she stated to him she wanted to enlarge 
the shares that were to go to the appellant and his sister 
(App. 56). 

J. Fontaine Hall, Trust Officer for the National Savings 
and Trust Company, a witness called by the appellant, testi¬ 
fied in part that he had known the testatrix since 1933 and 
that she consulted him concerning her business affairs both 
at the bank and at her home (App. 49). That he had heard 
the testatrix refer to the appellant and his sister, Mary M. 
Chewning, as her nephew and niece. That she spoke of the 
appellant as “Nephew Ned”. That he also knew the ap¬ 
pellee, and that the testatrix referred to him as Captain 
MitchelL That he could not recall the testatrix’s ever on 
any occasion referring to Mary M. Chewning and her 
brother, the appellant, as grandniece or grandnephew. 
That he received from the testatrix the information neces¬ 
sary for the preparation of the second codicil and furnished 
it to Mr. Tyler. That the testatrix stated she wished to 
leave her niece, Mary M. Chewning, and her nephew, Ed¬ 
ward A. Mitchell, a third of her household furnishings 
(App. 50). That the effect of the second codicil was to 
change Mary M. Chewning’s and the appellant’s share of 
the personal tangible property from one-fourth to one-third 
(App. 51).. ' 

The first codicil dated December 17,1946 (App. 89) was 
prepared by Frederick S. Tyler, a practicing attorney in 
this city for the past 40 years (App. 34), from information 
personally furnished him by the testatrix (App. 35). He 
also prepared the second codicil (App. 90) from informa¬ 
tion furnished by J; Fontaine Hall, Trust Officer of the 
National Savings and Trust Company (App. 35), and he 
was told that the persons to be named in the second codicil 
were the same persons who had been named in the first 
codicil (App. 38, 39). 
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Mabel E. Moore, a witness called by the appellant, testi¬ 
fied in part that she was employed in the testatrix’s home 
from 1941 through 1947 (App. 44) at 1607 New Hampshire 
Avenue, N. W. (App. 46), during which time the appellant, 
his sister, and their grandmother, Mary Alexander 
Mitchell, lived there (App. 44). When asked how the testa¬ 
trix referred to the appellant by way of relationship, she 
stated that when the two Merriam boys were in the service 
she called all of them nephews. That the testatrix felt 
towards the appellant and his sister as though they were 
her own children, and when the appellant got an apartment 
on Connecticut Avenue, she gave him $100.00 a month to 
pay the rent (App. 45). That the testatrix stated she would 
die happy if she knew the appellant and his sister were 
taken care of as they had been when they were in her home 
(App. 46). After Mrs. Mary Alexander Mitchell, sister of 
the testatrix, died in Newport, Rhode Island, the testatrix 
wanted the witness to bring her back to Washington, D. C., 
to make sure the appellant and his sister would receive 
Mrs. Mitchell’s share, as she had to take care of them (App. 
47), but the doctor advised her she had better stay there, 
and all during August of that year the testatrix stated she 
wanted to go home and see Mr. H all so she could fix her will 
so the appellant and his sister would come in (App. 48); 
that she had to have the children taken care of so that she 
could go in peace (App. 49). 

Josephine Walker, a witness called by the appellant, tes¬ 
tified in part that she was employed in the home of the tes¬ 
tatrix from February, 1947 until the testatrix died, in the 
capacity of a nurse for the baby of Mary N. Chewning, who 
was living there at that time. That the appellant was not 
living there at the time, but she saw him almost every day. 
That she had conversations with the testatrix practically 
every day, and from time to time members of the testatrix’s 
family visited her (App. 41). That the testatrix always 
spoke of Mrs. Chewning as her niece and of the appellant 
as her nephew (App. 42). That she saw the appellee there 
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a conple of times, who was referred to by the testatrix as 
the Captain or * * Mitchie.” That the testatrix became very 
sick in December, 1947, and that often she had requested 
the witness to call the appellant as she wanted him to take 
care of her business affairs (App. 42). The testatrix told 
the witness that she wanted her niece, Mary,, and her 
nephew, Ned, to have her; lovely things because they would 
appreciate them. She stated that the appellant was a young 
man struggling to get ahead, and she had to take care of 
him (App. 43). 

Cyril Yerdunck, a witness called by the appellant, testi¬ 
fied in part that he was employed by the testatrix in her 
residence from October 1925 until she died* with the excep¬ 
tion of 6 months from April* 1927 to October, 1927, and had 
known the appellant since he was 2 years old. That the 
appellant came to live. in the testatrix’s house in December, 
1930, and had lived there continuously with the exception 
of two years he lived with his father (App: 63). That Mrs. 
Mary Chewning lived there the same time as the appellant 
and was living there at the time the testatrix died. That he 
had: occasion while: the appellant and his sister lived there 
to hear the testatrix refer to them when speaking to other 
people, and she referred to them as her nephew and niece 
(App. 64). That the. affectionate relationship between the* 
testatrix and the appellant and his sister was very dose. 
That the testatrix, when talking to> people who: knew the 
appellee referred to him as “Mitchie,” and when talking to 
peoplewho did not know him, referred to him as “Captain” 
(App. 64). During the testatrix’s last, illness; she asked for 
the appellant and his sister, but did not make any request 
to see the appellee. That appellant came to see the testa¬ 
trix during her last illness almost every day (App. 67). 

Mary M. Chewning; a witness called by the appellant, the 
sister* of the appellant and the daughter- of the* appellee, 
who had no financial interest in: the outcome: of the case 
(App. 57), testified in part that she was living with the tes¬ 
tatrix at the time of her death in January, 1948.. That the 



11 


testatrix became very sick about two weeks before Christ¬ 
mas. That the testatrix adored the appellant and was very 
disturbed if he did not come to see her everyday (App. 58). 
When the testatrix became real sick she wanted the appel¬ 
lant to take care of her business affairs. That during said 
period the testatrix never asked for the appellee to come 
and see her. That. th\ testatrix always referred to her as 
her niece and to the appellant as her nephew,, and never 
used the terms grandniece or grandnephew. ' That when 
the appellee came to the home of the testatrix he was re¬ 
ferred to as Captain or whatever his rank happened to be. 
That the testatrix talked with her about the disposition of 
her estate and stated she was leaving Mary Alexander 
Mitchell’s share to the appellant and the witness (App. 59). 

E. Taylor Chewning, Jr., husband of the appellant’s sis¬ 
ter, a witness called by the appellant,, testified in part that 
he had known the appellant and his sister for 13 years and 
that they were living at 1607 New Hampshire Avenue 
App. 68);. That while he was in the service his wife 
remained living with the testatrix and in September, 1947, 
when he returned from college, he took up his residence 
with the testatrix. That during the time he was at the home 
of the testatrix he often heard her refer to the appellant 
and his sister as her nephew and niece (App. 69). 

The appellee, testifying on his own behalf, stated that 
when the appellant and his sister went to live with the tes¬ 
tatrix he sent his mother about one-third of his pay for 
their support That he was always on the best of: 
terms with the testatrix and stayed with her from Octo¬ 
ber, 1945- until April, 1946, except for the period when he 
went to London to marry his wife. That the testatrix called 
bim her favorite nephew: That on Christmas, 1946, after 
his mother had died, the question was raised at a family 
dinner of buying some furniture, his wife having expressed 
the opinion that she had sold her furniture before she came 
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to the United States and was afraid they were going to have 
to purchase some furniture, and the testatrix very vigor¬ 
ously told them at the dinner they should not buy any fur¬ 
niture. 

STATEMENT OF POINTS. 

While other points upon which appellant intends to rely 
were filed (App. 29), it is believed dhat for purposes of 
argument they may be consolidated as follows: 

1. The court erred in deciding the case without first per¬ 
mitting counsel to argue the facts and/or law, and com¬ 
mitted an abuse of discretion in not permitting counsel to 
submit a memorandum of authorities. 

2. The court erred in ruling that there was nothing in¬ 
volved in the case but a question of law and that for a latent 
ambiguity to exist it must appear on the face of the docu¬ 
ment. 

3. The court erred in disregarding and striking out all 
evidence relating to the relationship between the testatrix 
and her nephew, grandnephew and niece (grandniece). 

4. The court erred in not ruling that based on the evi¬ 
dence there was a latent ambiguity in the second codicil. 

5. The court erred in ruling as a matter of law that the 
appellee was entitled to recover under the second codiciL 

€. The court erred in not holding that based on the evi¬ 
dence there was a latent ambiguity in the second codicil and 
that the appellant had. been identified as the person men¬ 
tioned therein as “my nephew Edward A. Mitchell.” 

• \ 

SUMMARY OF ARGUMENT. 

1 . 

• After the testimony had been completed, the court asked 
the clerk to hand it the will and without giving any of the 
counsel an opportunity to comment upon the evidence or 
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argue the law of the case, proceeded to render its opinion, 
notwithstanding the fact that counsel for the appellant 
called the court’s attention to the fact that there was a 
great deal of law that should be taken into consideration 
before the decision was rendered, to which the court’s com¬ 
ment was that it did not think it was necessary. 

Our position is that in so far as counsel’s right to argue 
the facts was concerned, it was not a matter within the dis¬ 
cretion of the court, but a matter of right. And in so far as 
arguing the law is concerned, while that may have been a 
matter within the discretion of the court, there was an 
abuse thereof. We have here a case upon which counsel for 
all parties had spent a great deal of time in preparing for 
trial, including the research of considerable law, notwith¬ 
standing which the court, in what we might call a very sum¬ 
mary maimer, refused to hear one single word of argument 
and reached a decision which is clearly in error and which 
it possibly might not have rendered had it extended the 
usual privilege, to which every attorney is entitled, to rep¬ 
resent his client fully and completely before the courts. 

2 . 

The questions for consideration by the trial court were 
first, was there a latent ambiguity in the second codicil to 
the testatrix’8 will, and second, if so, who was the benefi¬ 
ciary to take under said codiciL As stated above, the trial 
court without giving counsel for any of the parties an op¬ 
portunity to argue the law and/or the facts, held as matter 
of law that in order for a latent ambiguity to exist, the am¬ 
biguity must appear on the face of the document. Our posi¬ 
tion is that this is clearly an incorrect statement of the law. 
The word “latent” itself means something “hidden; con¬ 
cealed; present but not visible or apparent,” and in the law 
of wills a latent ambiguity is universally known as an am¬ 
biguity which does not appear on the face of the document. 
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3. 

The Court ruled that there was only a question of law . 
involved and therefore disregarded and struck out all evi¬ 
dence which was offered to prove that a latent ambiguity 
existed. This ruling, which we submit was in error, was a 
natural consequence of the court’s previous ruling with re¬ 
spect to what was a latent ambiguity. It would appear to 
be the universal ruling that the only way in which it can be 
ascertained whether or not a latent ambiguity does or does 
not exist is to receive extrinsic evidence, as the meaning 
and application of the terms of a will cannot be understood 
until the property and beneficiaries have been properly 
identified, which can only be done through extrinsic evi¬ 
dence. 

4 

The second codicil of the will left certain property to “my 
nephew Edward A. Mitchell.” The appellee, Edward A. 
Mitchell, was a nephew of the testatrix and his son, also 
named Edward A. Mitchell, was, strictly speaking, a grand¬ 
nephew of the testatrix. Both claimed to be the person 
designated as “my nephew Edward A. Mitchell.” In the 
same codicil, the testatrix, when referring to the appellant’s 
sister, designated her as “my niece,” when, as a matter of 
fact, she was the testatrix’s grandniece. It is apparent that 
the testatrix did not use the word “niece” in its strict legal 
sense, from which, it naturally follows that neither did she 
use the word “nephew” in a strict legal sense, but also as 
meaning her grandnephew. In addition, the undisputed 
evidence was that the testatrix had been in the habit of call¬ 
ing the appellant her nephew. Therefore there are really 
two persons who can meet the description “my nephew 
Edward A. Mitchll,” and a latent ambiguity does exist in 
the second codicil. 
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5 and 6. 

The authorities would seem to be uniform that where an 
ambiguity exists in a will, inquiry must be made concerning 
every material fact relating to the persons claiming, cir¬ 
cumstances of the testatrix, her intentions appearing in her 
will, and her family and affairs generally. The overwhelm¬ 
ing evidence in this case was that the relationship between 
the testatrix and the appellant was extremely close and 
affectionate, in fact it was almost the relationship of mother 
and child. That the testatrix had. emphasized on every oc¬ 
casion an intention and desire to look out for the welfare 
and financial needs of the appellant, while, on the contrary, 
she had never evidenced any such intention or desire with 
reference to the appellee whose welfare and financial posi¬ 
tion was secure without any assistance from the testatrix. 
And that the appellant rather than the appellee had been 
completely identified as the person designated by the testa¬ 
trix as “my nephew Edward A. Mitchell” 

ARGUMENT. 

X. 

The court erred in deciding the case without first permitting 
counsel to argue the facts and/or law, and committed 
an abuse of discretion in not permitting counsel to sub¬ 
mit a memorandum of authorities. 

At the. dose of the trial the court, without giving counsel 
for any of the parties an opportunity to argue the case, pro¬ 
ceeded to render its opinion (App. 83), at the conclusion of 
which the following occurred: 

“That disposes of the matter, gentlemen, and counsel 
who are beneficiaries under the Court’s ruling will 
please prepare findings of fact and conclusions of law. 
Mr. Nicolaides: May we he permitted an opportunity 
to submit a memorandum on this question? I think 
there is a good deal of law that should be taken into 
consideration before final. . . 




16 


The Court: The Court does not think it is necessary. 

Mr. Nicolaides: I appreciate Your Honor’s ruling, 
At the same time I feel, in justice to my client, I should 
be permitted to submit the authorities on the subject, 
because I have many authorities ... 

The Court: You can submit a brief, of course, sir. But 
this trial court thinks that the trial courts, when they 
make up their minds finally, and satisfactorily, what 
they should do is act, and not waste a lot of time which 
ought to be devoted to the next case. 

Now I have finally made up my mind in this case.” 
(App. 85) (Italics supplied) 

The foregoing failure upon the part of the trial court to 
permit counsel to either argue the case or submit a memo¬ 
randum of authorities, before making a final decision, was 
most discourteous, to say the least, and certainly an abuse 
of discretion. Litigants are entitled to the complete serv¬ 
ices of an attorney, and one of the most important of these 
services is the right to argue the facts and law of the case 
before the trial court renders its decision. 

Buie 19 of the United States District Court for the Dis¬ 
trict of Columbia clearly shows that counsel do have this 
right to argue the case, said rule providing as follows: 

“Number of Counsel. Except by special permission of 
the court only one attorney on each side shall examine 
a witness or argue a question arising in a trial. Two 
on each side may address the court or jury in final 
argument on the facts.” 

In the case of Joseph Dry Goods Co, v. Hecht, 120 Fed. 

760, the court stated in part as follows: 

• 

“A ‘hearing in equity’ technically is the trial of the 
case, including the introduction of evidence, the argu¬ 
ment of the solicitors, and the decree of the chancel¬ 
lor.” (Italics supplied) 

'The same rule is found in the case of American Grain 
Separator Co. v. Twin City Separator Co., 202 Fed. 202. 
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In the case of Aladdin Oil Burner Corp. v. Morton, 187 
A. 350 (N. J.), which was a suit to recover the price of an 
oil burner, tried before the court without a jury, judgment 
was rendered for the defendant. The case was reversed on 
appeal, the court stating in part as follows: 

“The state of the case exhibits issues of fact; and in 
this situation it was error for the Judge, at the close of 
the case, to deny the right of summation asserted by 
the appellant This constituted an arbitrary depriva¬ 
tion of an absolute right, inherent in our system of trial 
procedure, rather than the exercise of a discrelionary 
authority, reviewable only in the event of abuse—the 
right, of the very essence of the right of hearing an¬ 
swering the requirements of due process, to present an 
analysis of the evidence and the inferences churned to be 
deducible therefrom to the trier of the facts, be that 
tribunal Judge or jury.” 

In the case of Nicholson v. Nicholson, 163 Pac. 219 
(Calif.) which was a suit to annul a marriage, on appeal it 
was urged that the court erred in refusing to allow plain¬ 
tiffs counsel to argue the case. The appellate court stated 
that it appeared from the record that the court did permit 
the presentation of the authorities upon which the plaintiff 
relied and then went on to say: “Ordinarily, a party to an 
action has the right to be heard by counsel But the extent 
to which argument shall go, especially in civil cases tried 
withont a jury, is largely in the discretion of the court.” 

In the case of Center v. KeUon, 129 Pac. 960 (Calif.), 
which was a replevin action tried by the court, the appellant 
(defendant below) assigned as one error the refusal of the 
court to permit counsel to argue the case at the close of the 
testimony. The appellate court in the course of its opinion ' 
with reference thereto, stated as follows: 

“If the trial judge, at the dose of the evidence, is en¬ 
tirely satisfied as to his decision, argument would gen¬ 
erally be of no avail; but even then counsel might be 
able to make suggestions that would influence the judi¬ 
cial mind.” 
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The case of Douglas v. Hitt, 29 Kahs. 376, was a suit to 
recover the value of a certain stock of goods taken by the 
defendant, and while it may not be exactly in point as it was 
tried before a jury, the court having refused the defendant 
the right to argue to the jury, nevertheless we quote from 
the opinion as shedding some light on the question of the 
right of counsel to argue the facts of a case. The court in 
the course of its opinion stated as follows: 

“This is no matter of discretion on the part of the 
court, but an absolute right of the party. Courts doubt¬ 
less may prevent their time from being unnecessarily 
occupied by prolix arguments, and so may limit the 
time which counsel shall occupy. And if the restric¬ 
tion is a reasonable one, in view of the questions in¬ 
volved and the testimony presented, there will be no 
error. State v. Biddle, 20 Kan. 716. But limiting the 
time of an argument and refusing to permit any argu¬ 
ment at all, are entirely different matters. The one is 
the exercise of a discretion, the other a denial of a 
right” 

The record will show, and as we shall point out hereafter, 
there were important questions of both fact and law which 
counsel for the respective parties had the right to present 
argument upon before final decision was rendered by the 
court. 

% 

The court erred in ruling that there was nothing involved 
in the case but a question of law, and that for a latent 
ambiguity to exist it must appear on the face of the 
document. 

This, we submit, is the bade error committed by the trial 
court, and from it flow the other errors committed. The 
court in its opinion stated: 

, /*... the Court thinks there is nothing involved but a 
question of law. The Court thinks latent ambiguity 
must appear on the face of the paper. If it does not 
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appear on the face of the paper, it is not latent am¬ 
biguity.” (App. 83) (Italics supplied) 

The ordinary definition of the word “latent” is hidden, 
concealed, present bnt not visible or apparent. 

Bouvier’s Law Dictionary, VoL 2, page 50 defines a latent 
ambiguity as “one which does not appear on the face of the 
instrument.” (Italics supplied.) A latent ambiguity is 
defined in 2 C. J. 1314 as follows: 

“A latent ambiguity is one which arises not npon the 
words of the instrument, as looked at in themselves, 
but upon those words when applied to the object or 
subject which they describe. A latent ambiguity 
therefore exists in a sentence or expression only when 
the real meaning or intention of the writer is hidden 
or concealed. It does not appear on the face of the 
words used, nor is its existence known until these words 
are brought in contact with collateral facts. It is only 
when applied to the words, bringing them alongside the 
facts which existed when used, and read in & exact 
light in which^they were written, that a latent am¬ 
biguity, if one,'exists. It has been said that in a pat¬ 
ent ambiguity the question is one of construction, while 
in a latent ambiguity it is one of identification.” 
(Italics supplied) 

As early as 1839 the United States Supreme Court, in the 
case of Bradley v. Steam-Packet Co., 38 U. S. (13 Peters) 
89, which case originated in this district, stated in referring 
to a latent ambiguity that it was: “one not apparent-on the 
face of the instrument.” (Italics supplied.) 

Further authorities would not appear necessary and it is 
very clear from the foregoing that the trial court was in 
error in deciding that in order for a latent ambiguity to 
exist it must appear on the face of the document 

It was because of this misconception of what constituted 
a latent ambiguity that the trial court made its ruling that 
there was only a question of law involved. We shall point 
out hereafter that extrinsic evidence is absolutely neces¬ 
sary to prove the existence of a latent ambiguity because 
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it is only by going ontside of the instrument itself that snch 
an ambiguity can be shown to exist 

3 . 

The court erred in disregarding and striking out all evi¬ 
dence relating to the relationship between the testatrix 
and her nephew, grandnephew and niece. 

The court in the course of its opinion stated as follows: 

“In view of the Court’s opinion that a question of law 
only is involved, of course, all this testimony having to 

• do with the relationship between the testatrix and the 
nephew and grandnephew and niece of the testator, 
and having to do with her alleged intentions, and what 
she probably intended, is stricken. ’ ’ (App. 85) 

While not involved in the point under discussion it is in¬ 
teresting to note that even the trial court referred to the 
appellant’s sister as niece when she was, in fact, a grand¬ 
niece of the testatrix. 

This error of the trial court in striking the evidence nec¬ 
essarily followed from its ruling that there was nothing 
involved in the case but a question of law and that for a 
latent ambiguity to exist it must appear on the face of the 
document. 

The plaintiff in his complaint alleged that he was unable 
to determine from the wording of the second codicil whether 
the testatrix was referring to the appellee or the appellant 
(App. 5). 

The question presented, as set forth in the pre-trial pro¬ 
ceeding, was one of identity of the person to take under the 
second codicil, that is, whether it was the appellee, Edward 
A. Mitchell, or his son, the appellant, who was also named 
Edward A. Mitchell, and was contending there was a latent 
ambiguity (App. 20). 

As stated in our argument under point two, a latent am¬ 
biguity being one that does not appear upon the face of the 
document, of necessity extrinsic evidence is admissible to 
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prove whether snch an ambiguity exists, and if it does exist, 
to prove the identity of the beneficiary. 

The testimony in question was offered for the purpose of 
proving a latent ambiguity, to determine the intent of the 
testatrix, and to determine the identity of the beneficiary 
to take. Under this point we are not concerned as to 
whether or not the testimony offered did in fact prove the 
facts sought to be established, but only with the question 
of the admissibility of such evidence for that purpose. 

In the recent case of Baker v. National Sawings & Trust 

Co. -U. S. App. D. C.-; 181 2d 273 ; 78 W. L. R. 

616, decided February 13,1950, Judge Prettyman, speaking 
for this Court, stated: 

“If there are any indications in early opinions of this 
court that resort can never be had to extrinsic evidence 
to ascertain the intent of a testator, that impression 
has long since been dispelled.” 

In the case of Patch v. White, 117 U. S. 210, which origi¬ 
nated in this district and involved the question of identity 
of property attempted to be conveyed, the court said: 

“It is settled doctrine that, as a latent ambiguity is 
only disclosed by extrinsic evidence, it may be removed 
by extrinsic evidence. Such an ambiguity may arise 
upon a will, either when it names a person as the ob¬ 
ject of a gift, or a thing as the subject of it, and there 
are two persons or things that answer such name or 
description. . . . The first kind of ambiguity, where 
there are two persons or things equally answering the 
description, may be removed by any evidence that will 
have that effect, either circumstances, or declarations 
of the testator.” 

Further, the court stated: 

“Of course, in the case of a latent ambiguity such re¬ 
pugnancy can only appear by means of the evidence 
winch discloses the ambiguity.” 




22 


In Page on Wills (Lifetime Ed.), VoL 4-626, the follow¬ 
ing statement is made: 

“The meaning and application of the terms of the will 
cannot be ‘understood until the property and benefici¬ 
aries have been identified, which can only be done by 
extrinsic evidence, and in many instances, until the 
court understands testator’s situation with reference 
to his property, the natural objects of his bounty and 
his contemplated beneficiaries.” 

Further, on page 629, is found the following statement: 

“While in some cases considerable stress is put on the 
fact that evidence is admissible because of the ambigu¬ 
ity of the will, this is because it is oiily in such cases 
that extrinsic evidence needs to be considered in con¬ 
struing the will; and in any case, whether the will ap¬ 
pears ambiguous or not, the court is entitled to hear 
such extrinsic evidence of the surrounding circum¬ 
stances as will put it in the place of the testator. Until 
this is done, the court can not know whether the will is 
ambiguous or not.” 

In the case of Grant v. Grant, 18 W. E. 20, 39 L. J. N. S. 

1 (C. P.) 140; L. E. 5 0. P. 380 (Eng.) (1870), to which we 
shall refer at greater length hereafter, the testator left 
certain property to his nephew and, the question being who 
1 was the proper beneficiary to take under the will, the court 
stated in part: 

“The determination of the question really depends 
upon the admissibility of and the effect to be given to 
the parol evidence, and this evidence is of two hinds, 
one class of evidence being offered for the purpose of 
shewing that there is in the will a latent ambiguity, and 
the other class for the purpose of explaining and re¬ 
moving it” • • • 

“Theparol evidence to prove that the plaintiff was the 
son of a deceased brother of the testator, and therefore 
answered the description in the will, was dearly ad¬ 
missible • • *.” (Italics supplied) 
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In a very exhaustive annotation on the admissibility of 
extrinsic evidence in the construction of wills, the annota¬ 
tor in 94 A. L. R. 52, very aptly states the proposition as 
follows: 

“The rule as sometimes stated, that extrinsic evidence 
is not admissible where the will contains no ambiguity, 
does not mean that evidence of extrinsic circumstances 
may never be introduced where the will, on its face, 
contains no ambiguity. . . . Indeed, this manner of 
stating the rule begs the question: for it cannot be de¬ 
termined whether or not the will does contain a latent 
ambiguity until extrinsic evidence has been intro¬ 
duced.” 

In Page on Wills, supra, Vol. 2, page 819, the matter is 
stated as follows: 

“How can we tell whether a will is clear and definite or 
ambiguous and uncertain until we know the surround¬ 
ing facts 7” 

In Redfield on the Law of Wills, VoL 1, the following 
statements are found: 

“The greatest scope for the admission of parol evi¬ 
dence, in explanation of the intention of the testator, 
arises in regard to what are denominated latent am¬ 
biguities. These are so called, since they are not ap¬ 
parent upon the face of the will, but arise from the 
proof of facts outside the will, showing that the words 
of the instrument, although apparently definite and 
specific, in themselves, are, nevertheless, susceptible of 
an application, with equal propriety, to two or more 
different subjects or objects.” pp. 573-574. 

“The writing must prevail and be interpreted by its 
own language; but it is competent to point out, by 
proof, the person who answers the description of a 
legatee.” p. 581. 

In the case of Williams v. Black, 182 N. E. 351 (Ohio 
1928), which was a suit to construe a certain item in a will 
wherein there had been left “to my cousin Josephine Black 
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of Fort Wayne, Indiana, a sum of $1000,” 2 persons having 
come forward as claiming the bequest, the conrt in its 
opinion stated in part as follows: 

“Two defendants claim to be the person designated as 
‘my cousin Josephine Black, of Fort Wayne, Indiana.’ 
The ambiguity does not appear on the face of the be¬ 
qnest and is, therefore, what is known as a latent am¬ 
biguity, and it has long been settled that extrinsic evi¬ 
dence is competent in such case to show the person 
actually intended by the testator, or as Lord Bacon 
stated it, a latent ambiguity may be ‘holpen by aver¬ 
ment’.” (Italics supplied) 

From the foregoing it would appear to be clear that the 
court was in error in disregarding and striking out all of 
the evidence relating to the relationship between the testa¬ 
trix and her nephew, grandnephew and niece. 

In fact, we doubt very much if the appellee will seriously 
dispute the correctness of the propositions advanced under 
the first three points herein. 


4 . 

The court erred in not ruling that based on the. evidence 
there was a latent ambiguity in the second codicil. 

The court’s error in this respect is due to the fact that it 
committed the original error of ruling that in order for a 
latent ambiguity to exist it must appear upon the face of 
the document. Obviously the court having so ruled, it did 
not consider the pleadings, stipulation or any of the evi¬ 
dence on this question. It is interesting to note that the 
trial court at the commencement of the trial, after reading 
the will, codicils thereto and pre-trial stipulation, made the 
following statement: 

“The reason the Court thinks there is a latent am¬ 
biguity is this: Under the will one-half of the property 
is left to Mrs. Mitchell—no, under the first codicil part 
of her estate goes to Edward A. Mitchell, Jr., and Mary 
M. Chewning. Now, in the second codicil it devises as 
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to Mary A. Chewning and Edward A. Mitchell, which 
could be argued are me same two people she intended 
to mention. The Court thinks there is an ambiguity of 
it. All right, gentlemen, proceed.” (App. 31) 

We submit that based on the admission by way of the 
pleadings, the pre-trial stipulation and evidence presented, 
there was established the fact that the description “my 
nephew Edward A. Mitchell” could apply to both the ap¬ 
pellee and the appellant First, with respect to the plead¬ 
ings, there are two persons by the name of Edward A. 
Mitchell (App. 4, 8, 9); Edward A. Mitchell, the appellee, 
and his son, the appellant, who is also named Edward A. 
Mitchell 

By the pre-trial stipulation there are two persons who 
meet the description “my nephew Edward A. Mitchell” 
That the appellee is the nephew of the testatrix is not in 
dispute, nor is it disputed that his son, the appellant, is, 
strictly speaking, the grand-nephew of the testatrix. Nor 
is there any dispute, in fact it was so stipulated by all the 
parties at the pre-trial proceedings (App. 21), that the ap¬ 
pellant’s sister, Mary M. Chewning, is strictly speaking the 
grandniece of the testatrix and the same person referred to 
in the second codicil by the testatrix as “my niece Mary A. 
Chewning.” (Italics supplied.) It is apparent that the 
testatrix did not use the word “niece” in its strict legal 
sense, having used it to describe a grandniece. It is there¬ 
fore obvious that the testatrix also did not use the word 
“nephew” in its strict legal sense, but also as meaning her 
grandnephew. On this point Wigram, Treatise on Extrin¬ 
sic Evidence in Aid of the Interpretation of Wills, (2d 
Amer. Ed.), page 59, states as follows: 

“The second branch of the proposition may be as 
briefly disposed of. For where it appears upon the face 
of the will that the testator has used particular words 
in this or that particular sense, no adequate reason 
could possibly be assigned for rejecting the sense (how¬ 
ever inaccurate) in which the testator himself thus de- 
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clares he has used them. In such cases, therefore, a 
departure from the strict and primary sense of the 
words, in favor of the testators intention, is properly 
and indeed necessarily permitted.” (Italics supplied) 

In the case of Crenshaw v. McCormack, 19 App. D. C. 
494, which involved the question of whether after-acquired 
property passed under a will, the court said in part: 

“. . . that a testator is always presumed to use the 
words in which he expresses himself according to their 
strict and primary acceptation, unless from the context 
of the will, it appears that he has used them in a dif¬ 
ferent sense, in which case the sense in which he thus 
appears to have used them will be the sense in which 
they are to be construed.” 

In the case of James v. Smith, 14 Simmons 214; 60 
English Beports (Beprint) 339, the testatrix referred sev¬ 
eral times in her will to her “nieces” so and so, when, in 
fact, such persons were grandnieces. By the residuary 
clause of her will the estate was to be divided between her 
nieces and nephews. The Court, in construing the resi¬ 
duary clause, stated.in part as follows: 

“So that in three instances she has described persons 
as nieces, who, in fact,, were the children of a nephew 
and niece. Consequently she has shewn unequivocably 
that she meant the child of a nephew or a niece as well 
as a niece or nephew . . . 1 take the word 1 nieces’ to 
mean only what the testatrix shews she intended it to 
mean, namely the daughters of her nephews and nieces. 
If by that word she meant nieces in the second degree, 
it necessarily follows that by the word * nephews 9 she 
meant nephews in the same degree.” (Italics supplied) 

In the case of Robertson v. Burnett, 155 N. E. 178 (1927), 
the testator left a certain sum of money to Mrs. James M. 
Sinclair, who was a grandniece. He then directed that his 
estate be divided in a certain manner among his nephews 
and nieces, with the exception of Mrs. James M. Sinclair, 
who had heretofore been named in paragraph 3 of the wilL . 
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The question was whether the grandnieces and grand¬ 
nephews should share with the nieces and nephews. The 
court held it was clear that they did as if the testator had 
only meant nieces and nephews were to share, then there 
would have been no necessity to have excluded Mrs. James 
M. Sinclair who was a grandniece. 

In the case of In re Davis , 35 AtL 1046; 19 R. L 654, the 
testator provided; $1,000.00 was to be paid to each of three 
Miieces, “the daughters of my deceased sister.” The sister 
never had any daughters, but did have three granddaugh¬ 
ters, children of a deceased son. The residuary legatees 
claimed that there was no one to fit the description of niece 
Mid they were entitled to the money. The court denied their 
claim Mid said: 

“But it is also well settled that a misnomer of a legatee 
or devisee is immaterial if the person intended can be 
identified by the description in the will.... 

“The omission of the prefix ‘grand’ is by no means so 
uncommon or unnatural as to lead us to doubt that he 
meant the grandnieces .” (Italics supplied) * 

In the case of Palmer v. MunseU, 46 AtL 1094 (N. J.), the 
testator had a niece by the name of Jane Wackenbarth, who, 
in turn, had two daughters, Alice Wackenbarth and Jennie 
Wackenbarth, who were grandnieces of the testator and 
lived in New Orleans. By his will he left $2,000.00 to Alice 
Wackenbarth, whom he designated as his niece, and then a 

bequest of $2,000.00 to “my niece-- Wackenbarth in 

New Orleans.” The court held there was a latent am¬ 
biguity and stated in part as follows: 

“... but any value which, the use of the word 4 niece’ 
would have, as an aid in the identification of the lega¬ 
tee disappears when the fact is shown that the immedi¬ 
ately preceding named legatee is Alice, who is also a 
grandniece, but who is styled by the testator as his 
niece. It therefore appears that the testator did not 
have in mind a distinction between ‘niece’ and ‘grand¬ 
niece.’ Had there been no bequest to Alice, I would 
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have had no doubt that he intended the gift for his 
niece Jane. But the fact that there is a gift to Alice de¬ 
scribing her as his niece of $2000, followed immediately 

by a gift to-as his niece of the same sum, leads 

me to the conclusion that he meant Jennie, the sister of 
Alice. I will so advise.” (Italics supplied) 

In the case of In re Horton’s Estate , 68 AtL (2d) 658 
(N. J.), decided in 1049, the testatrix had four nephews and 
nieces and eight grandnephews and grandnieces of her own 
blood, and three nephews and nieces and fourteen grand¬ 
nephews and grandnieces by marriage. The testatrix pro¬ 
vided that the residue of her estate should be divided 
“equally among such of my nieces and nephews that shall 
survive me.’ ’ In another part of her will she had appointed 
her attorney and “my nephew, Melville H. Wescott” as 
executors of her estate. The said Melville H. Wescott Was 
not a nephew of the testatrix, but was in fact a grand¬ 
nephew of her deceased husband. The court said: 

“At first blush it seemed that nothing about the will re¬ 
quired construction. However, it appears that the Mel¬ 
ville H. Wescott appointed executor in the third para¬ 
graph of the will and referred to therein as ‘my 
nephew, Melville H. Wescott’ is, in fact, not a nephew 
but a grandnephew of Mrs. Horton’s deceased husband. 
The executors disclose their uncertainty as to the iden¬ 
tity of the residuary beneficiaries and ask the instruc¬ 
tions of the Court on the following points: 

“1. Did the decedent intend, by her reference in the 
will to Dr. Wescott as ‘my nephew’ to include him as a 
beneficiary under the residuary clause! 

“2. Did the testatrix intend to include as beneficiaries 
under the residuary clause, her other grandnieces and 
grandnephews by blood and by marriage? 

“Here we have presented a latent ambiguity for the 
explanation of which extrinsic evidence is admissible. 
... In the construction of wills the primary and impor¬ 
tant task is to determine the intention of the testator. 
And, while extrinsic evidence may not be used to sup¬ 
ply an intention, it may be used to explain an intention 
expressed in the will— . And the reason for the recep- 
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tion of such evidence is to place the Court in the situa¬ 
tion in which the testatrix was at the time she executed 
the wilL’’ (Italics supplied) 

In the case of Baldwin’s Co-Executors v. Curry, 115 S. W. 
(2d) 333, 272 Ky. 827, the testator gave $500.00 to Mrs. 
Lucinda T. Morrison, designating her * * his niece. ’ 9 He pro¬ 
vided that the residue of his estate should be divided 
“among my nieces and nephews named hereinbefore, share 
and share alike.” The court held that although Mrs. Mor¬ 
rison was a niece by marriage, she and the other nieces and 
nephews by marriage should also share, and stated: 

“Generally speaking and as indicated by authorities 
cited, nieces and nephews mean the immediate de¬ 
scendants of brothers and sisters of a testator and do 
not include nieces and nephews by marriage unless such 
intention appears or is expressed by the will as a whole. 
Since testator twice referred to Mrs. Morrison as ‘my 
niece’ in clauses preceding the eighth, the conclusion is 
inescapable from a consideration of the will as a whole 
that he had her in mind as such when he made disposi¬ 
tion of the residue of his estate by that clause.” 

Next; let us consider the evidence with respect to the 
manner in which the testatrix considered the relationship 
which existed between herself and the appellant The appel¬ 
lant produced seven witnesses : Bruce Baird, the executor 
of the testatrix’s estate and her business advisor; J. Fon¬ 
taine Hall, Trust Officer of the National Savings and Trust 
Company; Mabel E. Moore, an employee of the testatrix’s 
for a number of years; Josephine Walker, employed in the 
home of the testatrix for the year just prior to her death; 
Cyril Verdunck, an employee of the testatrix for over 20 
years; the appellant’s sister and her husband, all of whom 
testified that the testatrix had always referred to the appel¬ 
lant as her nephew and that at no time had she ever re¬ 
ferred to him as her grandnephew (App. 54, 50, 45, 42, 64, 
59, 69). There was no evidence to the contrary, and the 
appellee himself, when testifying, did not deny that the 
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testatrix at all times referred to and considered the appel¬ 
lant her nephew. 

In the case of Grant v. Grant, supra, the testator had de¬ 
vised certain property to ‘ i my nephew Joseph Grant. ’ * He 
had a nephew named Joseph Grant, who was the plaintiff, 
and his wife had a nephew named Joseph Grant, who was 
the defendant. The question was first, did a latent am¬ 
biguity exist, and second, if so, who was the beneficiary in¬ 
tended to take. The lower court decided that a latent am¬ 
biguity did exsit and stated in part as follows: 

“The plaintiffs evidence in the present case clearly 
brought him within the description, in the will. The de¬ 
fendant’s evidence proved that he was the son of a 
brother of testator’s wife, and the testator having mar¬ 
ried his first cousin of the same name as. himself, the 
defendant’s name was the same as that of plaintiff. 
Does then the defendant by this evidence shew that the 
description will apply to him? It is quite true that a 
son of a. brother or a sister is generally called and 
known as a nephew, and this term therefore would no 
doubt apply to the plaintiff, but the word ‘nephew’ has 
no definite legal signification, and there is not anything 
to limit its application to the precise relationship above 
described; on the contrary, there are many authorities 
to shew that it has been and may be used in a much 
under sense, extending to persons in a different degree 
of relationship; and in its ordinary and popular sense 
it is frequently and commonly, applied to other persons: 
for instance, it is commonly applied by a husband to 
the son of his wife’s brother or sister, or by a wife to 
the son of her husband’s brother or sister; the son of 
either of such brothers or sisters would commonly call 
the husband and wife his uncle and aunt, nor could it 
be said that in popular and ordinary language such a 
description would be unusual or inappropriate. It is 
the Court which has to be satisfied that the description 
may apply to the defendant, and if it rested on this evi¬ 
dence alone, we should be of opinion that the defendant 
had brought himself within the description of the will 
so as to create a latent ambiguity, and to let in further 
parol evidence as to which of the two parties was in¬ 
tended to be described. 
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“It is not necessary that the description in the will 
should be in all respects accurate or perfect, hut it is 
sufficient if it satisfies the mind of the Judge that there 
is a sufficient description with legal certainty. (Italics 
supplied) 

The evidence showed that the testator was in the habit of 
calling the defendant his nephew to members of his family 
and persons not related to him, and with reference thereto 
the court stated as follows: 

“But there is another ground upon which it appears to 
us that the defendant may endeavor to bring himself 
within the description in the will, viz, the testator was 
in the habit of catting him his:nephew Joseph. Grant.” 

On appeal there were several separate opinions, all of 
which affirmed the judgment of the lower court and are 
found in the same volumes on pages 272 and 727 respec¬ 
tively. Judge Kelly stated in part as follows: 

. ■ i < 

“Now there can be no doubt that there is a latent am¬ 
biguity, and the question is whether on its appearing 
that there are two persons answering, in different 
senses, to the word ‘nephew’; evidence is admissible 
to shew which the testator meant. As to the term 
*nephew* we cannot dewy , by using our "knowledge of 
the English language, that each may > without violation, 
of its, meaning, come unthin, the term. It is true that 
perhaps the more strict and original sense is a 
brother’s or sister’s son, but at this time the term is, 
and when the will was made: and the testator died, it 
had been applied in an ordinary and popular sense, just 
as much to a wife’s brother’s son as to a brother’s son. 
And where, therefore, there are two meanings the 
question is, are we not to go into evidence to see which 
was intendedf It has been argued that there are dif¬ 
ferent degrees of the application of the word; and cases 
have been cited to shew that if there be something in 
existence to which a term strictly applies we can go no 
further, and can not go into evidence to shew that the 
term was used in what is a secondary meaning. But 
we must distinguish between the case where an estate 
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is described in a will, and we must go into evidence to 
see what it is and where the term ‘nephew’ is nsed 
which the Conrt itself can construe, and is quite as 
capable of construing, as to whether it has one or two 
meanings, without evidence as with the help of evi¬ 
dence or authority.” (Italics supplied) 

Judge Cleasby’s opinion was in part as follows: 

“It is plain if there were no other nephew than the 
defendant he would take as nephew; and that the words 
would also carry the property to the plaintiff if he were 
the only one; the same words have the same effect, as 
to the one or the other, and I can not conceive a greater 
case of latent ambiguity; they carry equally to either 
in the absence of the other; there is a latent ambiguity, 
and, therefore, parol evidence is necessary, and that 
evidence solves the question.” 

In the case of Grant and Grant v. Grant, 21 The Law 
Times Reports, N. S., 645; 2 Probate and Divorce 8 (Eng.), 
the same will was before the court for construction as in 
the case of Grant v. Grant, supra, the testator having 
named his nephew Joseph Grant as executor and the ques¬ 
tion being who should be appointed executor of the estate. 
That court also held that the testator’s wife’s nephew was 
the one intended by the testator rather than his own 
nephew. The court, in referring to the admissibility of 
parol evidence to ascertain which of the two claimants the 
testator meant, stated in part as follows: 

“• • • it is clear that if this field of inquiry is once 
entered upon, the facts will abundantly show that his 
wife’s nephew, who lived with him, and not his own 
nephew, with whom he had no intimacy, was the per¬ 
son intended. But here it is contended that the word 
‘nephew’ cannot possibly be construed to include the 
nephew of the testator’s 'wife. It is said that the court 
is bound by the primary signification of words used in 
a will, and that nothing but the primary signification 
in its strictest sense can be resorted to, unless that sig- 
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nification would produce some absurdity or render the 
meaning insensible.” “ ' V 

■?- /*'. ■•l; *=». -i* " 

“When a man makes a will, it is right to presume that 
he uses ordinary language in its ordinary sense; and if 
the original signification of a word is scrupulously fol¬ 
lowed in all cases, to the exclusion of that which by the 
common consent and use of mankind it had in process 
of time acquired, the court would be carried in some , 
cases a long way from the testator’s intention in the 
endeavour strictly to follow it.” (Italics supplied) -> 

“It may be that the testator has been in the habit of 
applying a particular designation to an individual, and 
if the evidence may be referred to, it is plain in this 
case that the testator did constantly use the word 
‘nephew’ to designate his wife’s nephew. If this desig¬ 
nation, then so used, is not at variance unth its ordi¬ 
nary and popular meaning, it seems unreasonable to 
reject it wholly in favor of some primary meaning 
which excludes that individual” (Italics supplied) 

• • r * ‘ 

In the case of Northern Trust Co. v. Ferry, 168 AtL 710 
(Vt.) (1933), the question involved was whether a father or 
son was the person to take under a wilL The description of / 
the legatee in the will was “Albert Perry of Vermont” 
The father’s name was Albert Perry. The son’s full name 
was Albert George Perry. Both were of Vermont. The 
position of the plaintiff was that as the description exactly 
fitted the father and did not exactly fit the son, no parol 
evidence was admissible to establish that the son was the 
person intended to take, and that it must be taken that the 
will referred to the father.The court held there was a lat¬ 
ent ambiguity and that parol evidence was admissible, to 
identify which of the two parties the testator made benefi¬ 
ciary under his will, and further found from the evidence 
that the son was the intended beneficiary. The opinion 
states in part as follows: - . v 

. .. r ) v, V; ' ;;• ^ >~V\ \> n.’" . t 
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“We do not regard it necessary that the name and de¬ 
scription given in the will shall eqnaHy or exactly check 
with all lie rival claimants. It is enough, we t hink, 
that the name and description are substantially appli¬ 
cable to two or more persons. In such cases, a latent 
ambiguity exists, which, being created by parol, may 
be removed by paroL” 

t 

In view of the foregoing it is respectfully .submitted that 
the appellant, equally with the appellee, meets the descrip¬ 
tion “my nephew Edward A. Mitchell” as contained in the 
second codicil, and as we shall show hereafter, is, in fact, 
the beneficiary under said codicil. 

5 and 6. 

The court erred in ruling as a matter of law that the appel¬ 
lee was entitled to recover under the second codicil and 
in not holding that based on the evidence the appellant 
had been identified as the person mentioned therein as 
“my nephew Edward A. Mitchell”. 

The arguments under points 5 and 6 can be consolidated 
as they really involve the single question of whether 
the appellant or appellee was the person intended to take 
under the second codicil when the testatrix stated “my 
nephew Edward A. Mitchell. ” This is the real question in 
the case. 

The authorities would seem to be clear that where an am¬ 
biguity has been shown to exist, inquiry must be made con¬ 
cerning every material fact relating to the persons claiming, 
circumstances of the testatrix, her intentions as expressed 
in her will, and her family and affairs in general, in order 
to establish the identity of the person intended by the testa¬ 
trix to take. ... 

• » ' , * * 

Wigram, supra, pages 56-57, states the proposition as 
follows: 

“For the purpose of determining the object of the tes¬ 
tator’s bounty, or the subject of disposition, or the 
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* quantity of interest intended to be given by bis will, a 

Court may inquire into every material fact relating to 
the person who claims to he interested wider the unit, 
and to the property which is claimed as the subject of 
disposition, and to the circumstances of the testator 
and his faamly and affairs; for the purpose of enabling 
the Court to identify the person or thing intended by 
the testator; or to determine the qnantity of interest he 
has .given by bis wHL'*’ /* /■’;?’ '"v'J; r - 

* 1 These cases may be thus defined: where the abject of 
a testator’s bounty, or the subject of disposition (Le. 
the person or thing intended), is described in terms 
which are applicable indifferently to more than one 
person or thing, evidence is admissible to prove which 
erf the persons or things so described was intended by 
the testator ^Italics supplied)' :v «"" v '*£!' * 

. * ' ' l / * ’ • ' '■>’••• ■ * v ; ft “wtA 'V, * '■**. •*'*, , 

On pages 148-149 the foBdwing^tatemenla are made: 

“As a knowledge of the nature, name, etc., of the sub¬ 
ject intended by the testator is necessary for the pur¬ 
pose of enabling a Court to identify it; so, a knowledge 
of the circumstances by which a testator was sur¬ 
rounded at the time cif making his will; the situation in 
which he stood with respect to the objects to which his 
wiU refers; and, generally, a knowledge of the state and 
circumstances of the testator, his family, and affairs 
may be necessary for the same purpose.” . 

'“Again, suppose a testator to devise an estate to AB, 
there being two person, father and son, off the same 
name, and that the son only was known to the testator; 

... The meaning of the testator’s words in both these 
cases, though equivocal in the abstract, is definite with 
reference to the circumstances -under which they were 

• •used*’-' (Italics supplied) M y x \! 

» • r « „ * J * * *• it* •* *. * ^ * 4 n *•'' - ' v , «• •r-., ‘ ’ • 

• • * ■ . .* ^ . '.’*•' .V « ' 

On page 233 the following statement is made: 

“With inspect to the particular evidence which is ad¬ 
missible for the purpose of determining which of sev¬ 
eral subjects was intended by the testator,—where the 
description in the will is applicable to more than one 
subject,—as the question in such cases is, what the tes¬ 
tator intended to have expressed; any evidence, which 
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upon general principles is relevant and material to 
that inquiry, will he admissible ” (Italics supplied) 

Jarman on Wills, (5th Ed.), page 430, states as follows: 

“Suppose then that evidence has been given of all the 
material facts and circumstances of the case, and that 
these have ultimately raised] an ambiguity by disclos¬ 
ing the existence of more than one object or subject to 
which the words are equally applicable. The uncer¬ 
tainty as to which of these was in the testator’s con¬ 
templation would, if the investigation stopped here, 
necessarily be fatal to the gift [Under these peculiar 
circumstances, however , declarations of the testator or 
other direct evidence of his intention are admissible] 
to clear up the ambiguity, by pointing out (if they can) 
the actual subject or object of gift , among the several 
properties or persons answering to the description.” 
... (Italics supplied) 

Page on Wills, supra , VoL 4, states the proposition as 
follows: 

“Where the description of the beneficiary is ambigu¬ 
ous, the court allows considerable latitude in the admis¬ 
sion of extrinsic evidence to identify such, beneficiary, 
although such evidence cannot be used to contradict the 
terms of the wilL 

“If the description applies completely to a certain 
person or persons and to no others, evidence may not 
be received to show that the testator intended the gift 
to be to others, even if it is claimed that a mistafc§ was 
made in drafting the will, but if the description can ap¬ 
ply to either of two or more persons, parol evidence, 
even as to declarations of the testator, is admissible to 
determine which was intended. ” (pg. 643) 


“Among the surrounding facts admitted in evidence we 
find that the most usual relate to the amount, charac¬ 
ter, and productivity of the testator’s property, and the 
relationship between him and the natural objects of his 
bounty, and between him and other persons who claim 
under the will or who might be benefited thereby. The 
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Court may consider not only facts shouting the state of 
the testator’s affection towards possible objects of his 
bounty, but also their circumstances, such as age, need, 
dependents, or lack thereof (pg. 657) r 1 


> t ' \ "* 


. r v-l „ ‘i.v . . 

‘‘If the provisions of the will are found to apply equally 
to two or more persons or things, evidence of testator’s 
actual intention as shown by his declarations and the 
like is admissible. Such evidence may be introduced in 
evidence to identify the property or the beneficiaries.” 
(pg. 669) (Italics supplied) 


In the case of Grant v. Grant, supra, where the testator 
left certain property to his “nephew Joseph Grant? and it 
was shown that he had a nephew of that name and his wife 
also had a nephew of that name, and the court held, there 
was a latent ambiguity, the court said r ; -iyl: . i: / 


“. . . the further parol evidence as to the testator’s 
knowledge, and other circumstances, became admissible 
and upon such of that evidence as was properly admis¬ 
sible it is not disputed that the defendant' was in fact 
the person intended to be described by the testator.” 
(Italics supplied) . . \ - • ,' 


On appeal Judge Kelly referred to the fact that the de¬ 
fendant (the wife’s nephew) had been brought up by the 
testator as a member of his family, had assisted testator in 
his business, and had long been the object of the testator’s 
affection and regard. ; L. r? 

In the case of Powell j, Biddle, :2 Dallas) 69, a 

bequest was left to “Samuel Powell .”t There was a Samuel 
Powell, son of testator’s deceased daughter. There was 


also another son by another marriage by the name of “Wil¬ 
liam Powell. ” 'William daimed the bequest: Tie.'court ad¬ 
mitted evidence to show the testator called William by the 
name of Samuel; that he knew William well but did not 
know Samuel, and on this point the court states: 

“The bequest was made to a person who was always 
called Samuel by the testator, though, in fact named 
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William ; and whom testator had nurtured and edu¬ 
cated from his infancy; when on the other hand he did 
not even know the person really called SamueL The 
evidence to explain those facts was proper to be laid 
before the jury; and their verdict perfectly accords 
with the law and equity of the case.” 

In the case of Smith v. Bell, 31 U. S. (6 Peters) 68, the 
court in referring to ambiguities stated as follows: 

“In the construction of ambiguous expressions, the 
situation of the parties may very properly be taken into 
view. The ties which connect the testator with his lega¬ 
tees, the affection subsisting between them, the motives 
which may reasonably be supposed to operate with him, 
and to influence him in the disposition of his property, 
are all entitled to consideration in expounding doubt¬ 
ful words, and ascertaining the meaning in which the 
testator used them.” (Italics supplied) 

In the case of Wilkins v. Allen, 59 U. S. (18 Howard) 385, 
the court makes the following statement: 

“That the court may put itself in the place of the testa¬ 
tor, by looking into the state of his property, and the 
circumstances by which he was surrounded when he 
made the will, is not only true as a general proposition, 
but without such information it must often happen that 
the will could not be sensibly construed. Wigram (10, 
60) lays down the rule with much distinctness. Such 
evidence, however, is only admissible to explain am¬ 
biguities arising out of extrinsic circumstances, as to 
persons provided for, objects of disposition, and the 
like. For instance, if the testator gave to his grandson, 
J. S., a plantation, and he had two grandsons of that 
name; or he devised his son J his plantation on a cer¬ 
tain river, and he had two plantations there—in each 
case proof might be heard to show the person or thing 
intended. But evidence cannot be heard to show a dif¬ 
ferent intention in the testator from that which the will 
discloses.” (Italics supplied) 

In the case of Patch v. White, supra, which involved the 
question of a latent ambiguity as to the description of a 
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piece of property and in which case the conrt found a latent 
ambiguity did exist, the court stated in part: 

“In such case evidence is always admissible to show 
the condition of the testator’s family and estate, and 
the circumstances by which he was surrounded at the 
time of making his will.” 

In the case of Gilmer v. Stone, 120 U. S. 586, which in¬ 
volved the question of the disposition of the residue, the 
lower court, having received extrinsic evidence to show the 
situation of the testator and his relationship to the church 
claimants, stated: 

“Of the competency of this evidence there can be no 
doubt. The purpose of it was to place the court, as far 
as possible, in the situation in which the testator stood, 
and thus bring the words employed by him into contact 
with the circumstances attending the execution of the 
will. Such proof does not contradict the terms of that 
instrument, nor tend to wrest the words of the testa¬ 
tor from their natural operation. It serves only to 
identify the institutions described by him as ‘the board 
of foreign and the board of home missions;’ and thus 
the court is enabled to avail itself of the light which the 
circumstances, in which the testator was placed at the 
time he made the will, would throw upon his intention. 
‘The law is not so unreasonable,’ says Mr. Wigram, ‘as 
to deny to the reader of an instrument the same light 
which the writer enjoyed.’ Wigram on Wills, 2d Amer. 
Ed. 161. The proof made a case of latent ambiguity. 
Such an ambiguity may arise ‘either when it names a 
person as the object of a gift or a thing as the subject 
of it, and there are two persons nr things that answer 
such name or description; or, secondly, it may arise 
when the will contains a misdescription of the object 
or subject.’ Patch v. White, 117 U. S. 210, 217. In the 
same case it was observed that, ‘as a latent ambiguity 
is only disclosed by extrinsic evidence, it may be re¬ 
moved by extrinsic evidence .’ ” (Italics supplied) 



40 


In the case of Barber v. Pittsburgh, Fort Wayne & Chi¬ 
cago Railway Company, 166 U. S. 83, the court said with 
respect to ambiguities as follows: 

“Evidence of extrinsic circumstances, such as the tes¬ 
tator’s relation to persons, or the amount and condi¬ 
tion of his estate, may be admitted to explain ambigui-- 
ties of description in the will but never to control the 
construction or extent of devises therein contained. As 
said by this court, speaking by Mr. Justice Grier: ‘A 
court may look beyond the face of the will where there 
is an ambiguity as to the person or property to which 
it is applicable, but no case can be found where such 
testimony has been introduced to enlarge or diminish 
the estate devised. ’ King v. Ackerman, 2 Black 408, 
418. ’ * (Italics supplied) 

In the case of Kaiser v. Brandetiberg, 16 App. D. C. 310, 
which involved the construction of a will and in which the 
court found that there was not a latent ambiguity, this 
court did state as follows: 

“Surrounding conditions and circumstances may be 
admissible in evidence as aids in arriving at the mean¬ 
ing of ambiguous words. They are clearly so in order 
to explain ambiguities arising out of extrinsic circum¬ 
stances, as to persons provided for, objects of descrip¬ 
tion, and the like; but never to show a different inten¬ 
tion in the testator from that which the will discloses. ,, 
(Italics supplied) ' 

This brings us to an inquiry as to the facts relating to the 
claimants herein; the circumstances of the testatrix; the 
objects of her bounty; her declarations and respective affec¬ 
tions towards the parties, and circumstances such as age 
and need. 

First let us consider the facts about which there is no dis¬ 
pute. Prior to the execution of the second codicil the ap¬ 
pellant and his sister, Mary M. Chewning, were each to re¬ 
ceive a one-fourth interest in the entire estate, which, of 
course, included the property mentioned in the second codi-. 
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ciL By said second codicil the interest of the appellant’s 
sister, Mary M. Chewning, in the property mentioned 
therein, was increased from one-fourth to one-third. The 
only question is whether by said second codicil the appel¬ 
lant’s interest in the property mentioned therein was also 
increased from one-fourth to one-third, or whether he was 
left out entirely as to said property and his father substi¬ 
tuted in his stead. At this point it might be well to call the 
Court’s attention to the testimony of the plaintiff, who was 
the executor of the testatrix’s estate and her business ad¬ 


visor, and which testimony has not been disputed, that the 
testatrix told him at or about the time she was going to 
make the second codicil that she intended to enlarge the 
shares that were to go to the appellant and his sister (App. 
56). Further, that the witness Hall, who was the Trust Offi¬ 
cer of the National Savings and Trust Company and to 
whom the testatrix had given instructions with reference to 
the contents of the second codical, testified that the testa¬ 
trix thereby intended her will to be changed so that her 


niece, Mary Chewning, would receive one-third and her 


nephew, Edward A. Mitchell, one-third of the personal 
properly. (App., 50).; :V./.V r<V : 

Now, with respect to the claimants under the second codi¬ 
cil, on the one hand we have the appellee, who was a life¬ 
time officer in the United States Navy and at the time the 
codicil was executed was a Captain on active duty in the 
United States Navy. At the time of the trial he was a re¬ 
tired Admiral thereof, receiving pay as such (App. 75), and 
in addition thereto, was receiving from $4500 to $4700 front 


his father’s estate (App. 81). So far as he knew he was on 
the best of terms with the testatrix (App. 79). : He stated 
she called him her favorite nephew and was always fond 
of him (App. 80). That he made reasonably frequent visits 
to the testatrix’s home (App. 61). ^From the foregoing it 
can hardly be said that the appellee was very close to the 
testatrix or that she evidenced for him a very affectionate 
feeling, or that she was interested in his financial welfare. 
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She had six other nephews and four nieces (App. 13) none 
of whom were mentioned in her will or codicils, and what 
reason do we have to believe that she was more interested 
in the appellee, than her other nieces- and nephews, except 
his own statement that she called him her favorite nephew? 

His own mother, by her will, had not left him anything 
“• • • in view of the fact that he was adequately provided 
for by the United States Navy and as a life tenant under 
his father’s will he will receive the income thereunder” 
(App. 81-82). While not in the record herein, but in the 
same will, of which the trial court took judicial notice 
(App. 82), the appellee’s mother left her estate in trust for 
the appellant and his sister and their children. 

On the other hand we have the appellant, a young man 
about 25 years of age, employed as a clerk in the Biggs 
National Bank and going to law school at night (App. 58). 
The testatrix was extremely fond of the appellant and his 
sister and wished them to come and live with her when 
their mother died (App. 62). They did come and live with 
her in 1930 when they were about 5 years old (App. 58) 
and thereafter it was their home with the exception of 2 
winters (App. 65). The appellant and his sister continued 
to live with the testatrix. He left to enter the Navy, and 
while in the Navy married, and after his discharge went 
back to live with the testatrix until he was able to find an 
apartment (App. 70). Thereafter he visited the testatrix 
nearly every day (App. 41, 58), and he and his wife often 
had dinners there (App. 71). During the testatrix’s last 
illness, at her request, he attended to her business matters 
for her, such as going to the bank, seeing Mr. Baird, and 
going in her safe deposit box (App. 71). From time to time 
she gave him money, the last gift being in December 1947, 
at which time she gave him $500.00 (App. 93-104). The 
relationship between the testatrix and the appellant and 
Ms sister was that of a mother towards two children ( App. 
57). She gave him $100.00 per month to pay his rent (App. 
45). She had stated she would die happy if she knew ap- 


43 


pellant and his sister were taken care of as they had been 
when they were in her home (App. 46). After Mrs. Mary 
Alexander Mitchell, the appellee’s mother, died in the sum¬ 
mer of 1946, the testatrix was anxious to get back to Wash¬ 
ington to be sure the appellant and his sister received Mrs. 
Mitchell’s share of her estate (App. 47). The testatrix 
had stated that she had to have the children taken care of 
so she could die in peace (App. 49). The testatrix had 
stated she wanted appellant and his sister to have her lovely 
things ; that the appellant was a young man struggling to 
get ahead and she had to take care of him (App. 43). c ' 1 

It is respectfully submitted that the foregoing shows be¬ 
yond a shadow of a doubt that it was to the appellant that 
the testatrix was referring when she stated in the second : 
codicil “my nephew Edward A. MitehelL” There was 
offered no evidence whatsoever in contradiction of the evi¬ 
dence offered by the appellant with respect to the affection¬ 
ate relationship which existed between the testatrix and the 
appellant and his sister. That the testatrix was interested 
in the welfare of the appellant, and not that of the appellee, 
can hardly be doubted. , 

There was no testimony offered in this case by the ap¬ 
pellee other than his own statements and at no time has he 
denied the close affectionate relationship which existed be¬ 
tween the testatrix and the appellant, in fact he testified 
himslf that the testatrix was extremely fond of the appel¬ 
lant and always expressed a desire to do everything for 
him (App. 78). 

This long dose affectionate relationship, like that of a 
mother toward a son, when taken into consideration with 
the first codicil which gave the appellant one-fourth of her 
estate and the words in the second codicil where the testa¬ 
trix designates the appellant’s sister as her niece, clearly 
shows that the appellant and not the appellee was the per¬ 
son designated in the second codiciL 
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CONCLUSION. 

The judgment of the lower court that “Edward A. 
Mitchel, nephew of the testatrix and presently Bear Ad¬ 
miral, United States Navy, Retired, is entitled to receive 
under said second codicil the property therein bequeathed 
unto the person referred to therein as *my nephew, Edward 
A. Mitchell,’ ” should be reversed for the reason that the 
court ruled as matter of law that “A latent ambiguity must 
appear on the face of the paper. If it does not appear on the 
faca of the paper, it is not a latent ambiguity,” and did not 
consider the evidence which was produced and showed that 
a latent ambiguity did exist and the further evidence which 
proved beyond any doubt that the appellant was the desig¬ 
nated beneficiary named in the second codicil 

_ «■ j * * * * ■ •* * 
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No. 10,722 

STATEMENT OF QUESTIONS PRESENTED 

There are only two substantial questions presented in 
this case: 

1. Whether or not evidence offered by the appellant in 
the lower court should be considered to determine whether 
Emily Wallach Blair, when she bequeathed in the second 
codicil to her will certain personal property to “my 
nephew, Edward A. Mitchell” who was a person in being 
and the nephew in fact of the testatrix, intended not her 
nephew, Edward A. Mitchell, but her grandnephew, 
Edward A. Mitchell, Jr., and if such evidence should be 
considered, whether any evidence offered by the appellant 
proves that the testatrix intended the bequest for her 
grandnephew, Edward A. Mitchell, Jr., rather than for 
her nephew, Edward A. Mitchell, the appellee, whom she 
named. 

2. Whether it appears from the four corners of the 
testatrix’s will and the two codicils thereto that the testa¬ 
trix in bequeathing in the second codicil to her will certain 
personal property to “my nephew, Edward A. Mitchell” 
intended such bequest to go to her grandnephew, Edward 
A. Mitchell, Jr., rather than to her nephew, Edward A. 
Mitchell, the appellee. 

The appellant at the outset of his brief assigns as error 
the refusal of the lower court at the conclusion of the 
case to hear arguments before rendering a decision. It 
is submitted that this question need not detain the court 
very long since the great weight of authority is that when 
a case is tried to the court without a jury, it rests entirely 
within the discretion of the court whether it will hear 
concluding arguments. 


l 
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STATEMENT OF THE CASE 

Emily Wallach Blair died a resident of the District of 
Columbia on January 5, 1948, leaving a last will and 
testament dated September 30,1942, a first codicil thereto 
dated December 17, 1946, and a second codicil thereto 
dated May 29, 1947. The will and codicils were admitted 
to probate and record by the lower court on April 21,1948 
(Joint App. 22). 

By her will (Joint App. 86-88) the testatrix exercised 
a power of appointment given her in the will of her late 
husband to give to her two sisters, Mary Alexander 
Mitchell, and Rose Douglas Merriam, in fee simple, all 
property over which she had such power, and bequeathed 
and devised all the rest, residue and remainder of her 
estate in equal shares unto the said two sisters. 

In the first codicil to her will (Joint App. 89), the 
testatrix devised and bequeathed all the property which 
she had left to her sister, Mary Alexander Mitchell, who 
had died, “unto Edward A. Mitchell, Jr., and Mary M. 
Chewning, grandchildren of Mary Alexander Mitchell”. 
In all other respects the will was ratified and confirmed. 

By the second codicil to her will (Joint App. 90), the 
testatrix ratified and confirmed the provisions of her will 
and the first codicil thereto, except as she changed it by 
the second codicil, and thereupon provided in the second 
codicil as follows: 

“I give and bequeath my furniture and household 
effects, silverware, pictures, objects of art, jewelry, 
automobiles and articles of personal use, including 
wearing apparel, in absolute estate, unto my sister. 
Rose Douglas Wallach Merriam; my niece, Mary A. 
Chewning; and my nephew, Edward A. Mitchefi, to 
be divided among them, one-third unto each. My 
Executor shall be authorized to take the joint receipt 
of said three beneficiaries, who shall agree among 
themselves as to the proper division of said articles 
and the particular articles which each shall receive, 
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based on the appraised value thereof or such other 
method of valuation as they shall mutually consider 
fair and equitable.” 

By the allegations of the complaint (Joint App. 4, 5, 
paragraphs 6 to 10), the admissions of the appellee in his 
answer (Joint App. 9, par. 1 of answer) and the state¬ 
ments and admissions in the pre-trial proceedings (Joint 
App. 20, 21) it appeared at the outset of the trial that 
there was only one question involved in the case, namely, 
whether the testatrix in naming in the second codicil, 
“my nephew, Edward A. Mitchell” as a legatee of certain 
portions of her personal property, intended her nephew, 
Edward A. Mitchell, as the legatee, or her grandnephew, 
Edward A. Mitchell, Jr. If a latent ambiguity was ever 
present in the will and codicils, such ambiguity as may 
have existed had been shown by the admissions of the 
pleadings and the pre-trial proceedings. The only 
ambiguity which may have existed was present in the 
fact that the testatrix had a nephew named Edward A. 
Mitchell and a grandnephew named Edward A. Mitchell, 
Jr. This fully appeared at the beginning of the trial 
from the pleadings and in the pre-trial proceedings and 
no evidence was necessary to show these facts. 

Emphasis is directed to these considerations because the 
appellant devotes a large portion of his brief to what he 
claims was error by the lower court in stating in its con¬ 
clusions of law (Joint App. 23), that “A latent ambiguity 
must appear on the face of the paper” and in striking out 
at the conclusion of the trial all evidence which had been 
offered either by the appellant or the appellee. 

The court permitted the appellant to offer all the evi¬ 
dence he desired subject to the objection and exception 
of counsel for the appellee (Joint App. 34), and appellant 
proceeded to avail himself of this privilege. All the evi¬ 
dence offered by appellant was received except such as was 
palpably incompetent upon any theory, as will appear 
from the appendix and the discussion of the evidence 
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below. Appellant’s testimony and evidence was directed 
almost exclusively not to an effort to show that there was 
a latent ambiguity in the will but in an effort to show 
what affection existed between the testatrix, prior to her 
death, her nephew, Edward A. Mitchell, appellee, and her 
grandnephew, Edward A. Mitchell, Jr., to convince the 
court that the testatrix must have intended to bequeath 
personal property in the second codicil of her will to her 
grandnephew, Edward A. Mitchell, Jr., rather than to 
her nephew, Edward A. Mitchell, whom she in fact named. 

At the conclusion of the case the court struck out all 
the evidence offered by both appellant and appellee, making 
the following statement in connection with its action 
(Joint App. 85): 

“In view of the Court’s opinion that a question of 
law only is involved, of course, all this testimony 
having to do with the relationship between the 
testatrix and the nephew and grandnephew and niece 
of the testator, and having to do with her alleged 
intentions, and what she probably intended, is 
stricken.” 

Whatever the court may have said from the bench, the 
fact remains that the record unmistakably demonstrates 
that what the court was holding was that, admitting the 
testatrix had a nephew named Edward A. Mitchell and a 
grandnephew named Edward A. Mitchell, Jr., nothing had 
been presented in the way of evidence to show that the 
testatrix intended the bequest in the second codicil for 
anyone other than her nephew, Edward A. Mitchell, whom 
she had named as legatee, and, furthermore, that evidence 
to change the dear wording of the will was incompetent 

SUMMARY OF ARGUMENT 

1. The refusal of the lower court to permit oral argu¬ 
ment at the condusion of the case was within the discretion 
of the court and does not constitute reversible error. 

2. Evidence to show that the testatrix intended to be- 
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queath personal property in the second codicil of her will 
to her grandnephew, Edward A. Mitchell, Jr., rather than 
to her nephew, Edward A. Mitchell, whom she named in 
the codicil, was incompetent and inadmissible and was 
properly stricken by the court 

3. Nothing within the four corners of the will and the 
codicils demonstrates that the testatrix intended her grand¬ 
nephew, Edward A. Mitchell, Jr., to receive the bequest in 
the second codicil rather than her nephew, Edward A. 
Mitchell, whom she named. 

4. The evidence offered, even if admissible, did not show 
that the testatrix intended the bequest to her nephew, 
Edward A. Mitchell, in the second codicil of her will, for 
her grandnephew, Edward A. Mitchell, Jr. 


ARGUMENT 

I 

It Was Within the Discretion of the Court to Decline to 
Hear Argument at the Conclusion of the Case and 
Such Action Does Not Constitute Reversible Error. 

The case was tried to the court without a jury. At the 
conclusion of the evidence the trial judge stated that he 
had finally made up his mind in the case, although he stated 
that the appellant could submit a brief. 


Appellant asserts that the refusal of the court to hear 
oral arguments constitutes reversible error. The first 
consideration in this connection is what is to happen should 
this court reverse the judgment of the lower court on this 
ground and send it back to the lower court Would this 
be merely for the purpose of directing oral argument of 
the case and, if so, would it be argued before the same 
judge who heard the case? If it were not argued before 
the same judge then the case would have to be completely 
retried. 

There is no assurance, if the judgment is reversed and 
the case returned to the lower court, that it will be sent 
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to the same judge who tried it (see Rule 11 of the Local 
Civil Rules of the lower court). 

Appellant was permitted to offer all the evidence he 
wished. This evidence, except such as was incompetent 
on any ground, was received and, while the court in de¬ 
ciding the case struck out all of the evidence, this evidence 
is nevertheless before this Court in full Presumably, 
therefore, the appellant would be able to produce no addi¬ 
tional evidence if the case were retried. 

However, an examination of the authorities will demon¬ 
strate that by the great weight of authority it is not error 
for a judge to whom a case is tried without a jury to 
decline to hear oral arguments. Appellant cites one case, 
Aladdin OH Burner Corporation v. Morton, 117 NJ.L. 
260, 187 AtL 350, which seems to hold that the refusal of 
a judge to hear oral arguments is reversible error. In 
this case, however, the court seemed to base its decision 
in a large measure upon the fact that the findings of fact 
on conflicting evidence in the lower court were not re- 
viewable on appeal. 

The great weight of authority is to the contrary. 
Larson v. Blue and White Cab Company (1938), 24 Calif. 
App. (2d) 576, 578; 75 Pac. (2d) 612, was an action for 
personal injuries caused by negligence. The court refused 
to allow argument on the question of liability. The upper 
court held this was not error, saying: 


“When the cause is tried by the Court sitting with¬ 
out a jury, counsel has no absolute right to argument. 
The question of whether argument shall be allowed, 
or if allowed restricted, is within the discretion of 
the trial court (Golden State Lumber Company v. 
Sahrbacher, 105 CaL 114 [38 Pac. 635]; Nicholson v. 
Nicholson, 174 CaL 391 [163 Pac. 219]; Center v. 
Kelton , 20 CaL App. 611 [129 Pac. 960]; Dam v. 
Band, 80 CaL App. 342 [251 Pac. 818])/ 

In Dam v. Bond, 80 Calif. App. 342, 251 Pac. 818, the 
lower court stated that it wished to hear arguments only 
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on one point in the case. Counsel for the appellant did not 
i argue upon a point which was apparently later decided 
against him. The court’s refusal to hear argument except 
on one point was assigned as error. The appellate court 
held that there was no error. In California a statute gives 
an absolute right to argument in a case tried before a 
jury. No mention is made of cases tried to the court 
The Appellate Court said: 

“* * * the only inference that can be drawn therefrom 
is that the question of argument is left to the judicial 
discretion of the trial court In other words, it is a 
matter of discretion and not of absolute right as 
stated in the case of Center v. Kelton, 20 CaL App. 
611. # * * All we decide is that the record does not 
present any such abuse of discretion on the part of 
the trial court justifying an Appellate Court to order 
a reversal of the judgment This being a case tried, 
before a Court, where an argument is a matter of 
discretion and not a matter of right, it is not neces¬ 
sary to review the cases having to do with irregularity 
in the trial court in limiting or denying arguments 
in trials had before juries .” (Italics supplied) 

In Eldridge v. Rogers (1929), 40 Wyo. 89, 94, 275 Pac. 
101, the court said: 

“Upon the conclusion of the evidence at the trial 
in the court below the judge announced, that he did 
not care to hear any argument by counsel. The case 
was tried by the court without a jury and whether or 
not counsel should have been permitted to argue the 
case was a matter within the sound discretion of the 
. trial judge.” 

In Center v. Kelton (1912), 20 Calif. App. 611 (Dist. 
Ct of Appeals), 129 Pac. 960, cited by appellant, the 
court had the following to say, in addition to what is 
quoted in appellant’s brief: 

“There is manifestly a distinction between a case 
where an issue is submitted to a jury and where it is 
to be determined by the trial judge. In the former, 
if the question is debatable, argument is a matter of 
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right * * * The statute does not expressly provide 
for argument in the case of a trial by the court, * * * 
and there would seem to be reason for leaving it to 
the wise discretion of the judge , but where there is 
room for argument, it would certainly be the better 
practice to permit it” (Italics supplied) 

In Crescent OH Company v. Brumley (1934), 169 OkL 
462, 464, 37 Pac. (2d) 593, the lower court refused the 
defendant the right to argue the case. This was assigned 
as error. The Appellate Court said: 

“We must assume that the trial court was entirely 
satisfied with the evidence and the law applicable 
thereto, and although, as a general rule, a party has 
the right to be heard by counsel, yet, where the case 
is tried to the court, the matter of permitting or 
limiting argument should rest in the sound discretion 
of the court. Godfrey, Sheriff v. Wright , 13 OkL 582, 
75 P. 1130.” 

See also Barnes v. Beriham , 13 OkL 582, 75 Pac. 1130; 
Godfrey v. Wright , 8 OkL 151,155, 56 Pac. 1051; Andrew 
v. Becker, Jr. et al. (1938), 132 Fla. 759, 786; 182 So. 
251; Gilis v. Krulewich, 195 HL App. 384; Nicholson v. 
Nicholson , 174 Calif. 391, 163 Pac. 219, and Hawkins v. 
City of St. Joseph (decided by the Supreme Court of 
Missouri but not included in the official reports), 281 
S.W. 420. 

The foregoing cases deal largely with law cases argued 
to the court without a jury. The same principle applies 
in proceedings in equity and it must be remembered that 
the case at bar was a case which would have been tried on 
the equity side of the court had the distinction between 
law and equity cases not been abolished. 

Farmers Bank and Trust Company v. The Ravlin 
Corporation, 94 Fla. 218; 114 So. 246, was an action for 
specific performance of a contract. The court upon the 
point in question said: 

“It will be observed that some of the assignments 
of error are addressed to the action of the Chancellor 
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in arriving at his findings and entering the decree 
without having had submitted to him the argument 
of counsel on the merits of the case. We think that 
as a matter of legal right there is no merit in the 
• contention raised by these assignments of error. 
When the pleadings and the evidence in a Chancery 
case have been submitted to the Chancellor, the case 
is then before him for disposition and he may exercise 
his own pleasure and discretion as to whether or not 
he will hear argument from counsel pro and con on 
the merits of the case; and if the Chancellor feels that 
no good purpose can be served and no different result 
be accomplished by indulging counsel in their desire 
to be heard in the matter, he is within his legal rights 
to so hold and enter such decree as to him appear 
[sic] justified by the pleadings and evidence.” 

Douglas v. HUl, 29 Kans. 376, cited by appellant, was a 
case tried before a jury where the rule as to argument is 
entirely different than it is where the case is tried to the 
court without a jury. This case, therefore, is in no way 
persuasive in the case at bar. 

n 

When the Testatrix Bequeathed Property in the Second 
Codicil of Her Will to “My Nephew, Edward A. 
Mitchell” No Extrinsic Evidence Was Admissible to 
Show That She Intended the Bequest for Her Grand¬ 
nephew, Edward A. Mitchell, Jr. 

In the second codicil to testatrix’s will (Joint App. 90), 
three legatees are named to share equally in certain per¬ 
sonal property, namely, “my sister, Rose Douglas Wallach 
Merriam; my niece, Mary A. Chewning, and my nephew, 
Edward A. MitchelL” Two of these legatees are ac¬ 
curately named and described. One of them, “Mary A. 
Chewning” is inaccurately named and described. Because 
of this inaccuracy, it does not follow that other inaccuracies 
were committed. Such reasoning would justify numerous 
changes in the will even to rewriting it in toto. 

Second, the effect of the second codicil is merely to lift 
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from the corpus of the testatrix’s entire estate which was 
devised and bequeathed in the will and the first codicil, 
certain personal property, which the inventories filed in 
the estate show was appraised at or partially sold for, an 
aggregate of, $42,250 (Joint Appendix 28). 

The fact that the grandnephew, Edward A. Mitchell, 
Jr., will not share in a third of this property in the ap¬ 
proximate value of $14,000.00 (Joint Appendix 28), if the 
literal words bequeathing that third to the ‘‘nephew, 
Edward A. Mitchell”, are accepted, does not operate in 
any degree to disinherit the grandnephew, Edward A. 
Mitchell, Jr. Under the first codicil, the grandnephew, 
Edward A. Mitchell, Jr., shares with his sister, Mary M. 
Chewning, not only in half of all the other personal prop¬ 
erty of the testatrix but, with his sister, in half of all the 
property which had been owned by the testatrix’s deceased 
husband and over which she exercised in her will a power 
of appointment given her in her husband’s will. 

Exclusive of the personal property bequeathed in the 
second codicil, the grandnephew, Edward A. Mitchell, Jr., 
will receive as his share in the net assets of the estate 
property and money of approximately $53,000.00 (Joint 
Appendix 28). 

Third, if the testatrix had not executed the second 
codicil to her will, the grandnephew, Edward A. Mitchell, 
Jr., would in any event under the will and the first codicil 
have received 25% of the personal property covered by 
the second codicil, property of an approximate value of 
$10,500. It is hardly reasonable to assume that the testa¬ 
trix who was leaving the grandnephew in any event prop- 
| erty of a value of approximately $53,000 would have 

changed her will by codicil to increase the grandnephew’s 
share in the least valuable assets of her estate by a mere 
| $3,500.00. 

; A much better explanation for the second codicil is found 

in the fact that throughout the will the testatrix shows 



that she was concerned with leaving her property only to 
her two sisters named in the will and their descendants. 

The sister, Rose Douglas Wallach Merriam, had two 
children, the defendants, William R. Merriam and John 
H. Merriam, Jr. The sister, Mary Alexander Mitchell, had 
one son, the appellee, Edward A. Mitchell, and two grand¬ 
children, Edward A. Mitchell, Jr., and Mary M. Chewning. 
The will originally left all the property equally to the 
sisters. When Mrs. Mitchell died, the first codicil to the 
will was executed, giving the share she would have taken 
to her grandchildren. In neither the will nor the first 
codicil is the defendant, Edward A. Mitchell, mentioned. 

It is reasonable to assume that subsequent to the execu¬ 
tion of the first codicil, the testatrix decided to remember 
the son of her sister, Mary Alexander Mitchell. She ap¬ 
parently did not wish him to have all of her personal effects 
because she wished her then living sister and grandniece, 
Mary M. Chewning, to share in those. So she segregated 
the personal effects mentioned in the second codicil and 
divided them equally amongst her sister, Rose Douglas 
Wallach Merriam, her grandniece, Mary M. Chewning, 
and her nephew, Edward A. Mitchell. 

It will be observed from the second codicil of the will 
that the personal effects bequeathed in Item 2 are “to be 
divided among them [the legatees named] one-third each”. 
It is, therefore, apparent that this codicil was not intended 
merely to give money value in something but to provide 
for the distribution of specific articles. 

By the will and the first codicil Rose Douglas Wallach 
Merriam already had a half interest in these personal 
effects and Edward A. Mitchell, Jr. and Mary M. Chewning 
a quarter interest each. It is hard to believe that the 
testatrix would have gone to the trouble of adding a second 
codicil to her will merely to change the proportions be¬ 
tween these three to a third each when the division of 
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only specific articles was concerned rather than money 
value. The testatrix must have intended to create a 
radical change in her will This she did by naming her 
nephew, Edward A. Mitchell, as her legatee in the second 
codicil. 

It is very pertinent to observe that on the assumption 
that the testatrix wished to bequeath a third of her per¬ 
sonal effects to “my nephew, Edward A. Mitchell”, this is 
precisely the legal manner in which she would have de¬ 
scribed him. Unless she was to indulge in prolixity, and 
then it would be a question as to how prolix she would have 
to be, she could have described him in no other way. 

It is apparent that there is nothing in the four corners 
of the will or the second codicil from which any justifiable 
inference can be drawn or conclusion arrived at that the 
testatrix when she bequeathed an interest in her personal 
effects to “my nephew, Edward A. Mitchell” meant any 
other person than the one she specifically and unequiv- 
ocably named. 

This being true, the only other method by which the 
exact words of the second codicil may be defeated is the 
acceptance of extrinsic evidence of the testatrix's intention, 
if it existed, to make other disposition of the property to 
one other than her nephew, Edward A. Mitchell, appellee. 

The general rule that extrinsic evidence may not be 
received to vary the unambiguous words of a will is so 
well settled that very little time need be spent in demon¬ 
strating the rule. One quotation only need be given to 
show the general rule. In Kaiser v. Brandenburg, 16 App., 
D.C. 310, the Court stated the rule as follows: 

“Surrounding conditions and circumstances may be 
admissible in evidence as aids in arriving at the mean¬ 
ing of ambiguous words. They are clearly so in order 
to explain ambiguities arising out of extrinsic cir¬ 
cumstances, as to persons provided for, objects of 
description, and the like; but never to show a different 
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intention in the testator from that which the will 
discloses” (Italics supplied) 

• » * * • 

* * * “the intention of the testator cannot be ex- 
plained , much less varied , by evidence of his declarer 
turns vnode at the time that the will was in the course 
of preparation.” (Italics supplied) 

The decisions of the Court of Appeals of Maryland from 
which the District of Columbia obtained its common law 
are even more specific in holding that extrinsic evidence 
may not be received to vary the dear terms of a will. In 
the case of Fersinger v. Martin , 183 Md. 135, 36 A. (2d) 
716, the testator in his will gave to his wife “all of my 
personal property and real property to have and to hold 
as her own during her lifetime.” 

The wife claimed that her husband intended to give her 
an absolute bequest and devise and offered the testimony 
of the draftsman of the will and her own testimony to 
prove the instructions given by the testator to the drafts¬ 
man and the circumstances surrounding the execution of 
the will. The Court held that only a life interest was 
created. In dedining to consider the testimony offered 
the Court said: 

“It is necessary that the intention of the testator 
be gathered from the face of the writing or as has 
been said ‘from the four corners of the will\ The 
intention cannot be supplied by extrinsic proof. 
Where the intention of the testator dearly appears 
from his words no extrinsic proof is admissible. 
Extrinsic evidence should not be admitted to show 
that the testator meant something different from what 
his language imports [case cited]. The general rule 
is that no expression as to the intention of the testator 
may be considered for the reason that an oral utter¬ 
ance would not be a compliance with the statutory 
requirement that the will be in writing [case cited]. 
We cannot resort to extrinsic evidence to ascertain 
from the draftsman what the testator instructed or 
intended him to say, nor can we in order to establish 
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The lower court held on the evidence that the testatrix 


* r 


the intention of. the testator accept his declarations 
[cases cited]. We cannot make a new will for the 
testator. The inquiry is what did he mean by what 
he said.” 




r.f- 

ft; 


The difficulty which lawyers and courts have is not with 
the rule but with the application to specific facts. The 
rule undoubtedly is that while extrinsic evidence may not 
be admitted to vary the unambiguous terms of a will, 
evidence is permissible to explain ambiguities. The diffi¬ 
culties usually arise as to what the courts have called 
“latent ambiguities”. 

It is therefore necessary to examine the facts in specific 
cases to arrive at correct conclusions. 1 f 


i' 




ft 




The case in this jurisdiction, most nearly on all fours 
with the case at bar, is Association of Survivors of Seventh 
Georgia, Regiment v. Lamer et aL f 56 App. D.C. 166, 3 
F.(2d) 201. In that case the testatrix directed that the 
proceeds of the sale of her estate be divided into five equal 
parts and four of the parts paid to certain named institu¬ 
tions in Savannah, Georgia. 

The word “Savannah” was in the description of each 
of these four beneficiaries. < 

The fifth beneficiary was first described as the Seventh 
Georgia Regiment of (Savannah) Georgia. 

The word “Savannah” in the fifth item was cancelled 
before the will was executed and the testatrix initialed 
the deletion. 

The trial court admitted evidence to show that the. 
attorney for the testatrix had crossed out the word 
“Savannah” because that word did not appear in the 
corporate name of the Seventh Georgia Regiment. Other 
evidence was permitted to show that the testatrix was 
interested in Southern institutions and had asked her 
attorney to secure a list of such, which he did, and from 
which the beneficiaries in the will were chosen. r 
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did not intend the Seventh Georgia Regiment of Georgia 
to be the legatee but intended an institution in Savannah 
to be the legatee and that the only institution there of a 
similar character was the First Volunteer Regiment of 
Georgia which the lower court held was the corporation 
which the testatrix intended to be the legatee. 

This Court reversed the lower court’s decision and held 
that extrinsic evidence could not be permitted to change 
the specific terms of the will as to the legatee. The Court 
said: 

“In our view, the bequest under consideration is 
free from ambiguity. While the four preceding items 
relate to Savannah institutions, the fifth is not so 
limited. It is plainly ‘to the Seventh Georgia Regi¬ 
ment of Georgia’. There then was and still is such 
an association, widely and popularly known by that 
name. It must be assumed that the testatrix, in 
deleting the word ‘Savannah’, intended to accomplish 
what she in law did accomplish, the removal of one 
limitation as to the habitat of this particular bene¬ 
ficiary. # # * 

* * # # # 

Reading the will as a whole, there is nothing to raise 
a doubt as to the intent of the testatrix, and to permit 
the introduction of extrinsic evidence as to that intent 
would be for the court to make a new will. 

“While no rule of universal application has been 
formulated, the authorities leave no room for doubt 
that certain conditions must be present to warrant 
the introduction of extrinsic evidence; and in all cases 
in which such evidence has been received it was util¬ 
ized only for the purpose of interpreting something 
actually written in the will and never to add provisions 
to the will. For example, ambiguity may arise when 
a will names a person as the object of a gift, or a 
thing as the subject of it, and there are two persons 
or things that equally well answer such name or 
description. In such a case, it is apparent that ex¬ 
trinsic evidence is not only useful, but indispensable, 
to a proper interpretation of the will. Where, also, 
a will contains an actual misdescription of an object 




or subject, and from other provisions of the will the 
real intent of the testator is made to appear, the 
introduction of extrinsic evidence in such a case 
merely aids the court in harmonizing all the pro¬ 
visions of the will.” 

, , \ \ 

If the Court refused to permit evidence that the testa¬ 
trix intended to bequeath her estate only to institutions in 
Savannah, Georgia and that the erasure of the word 
“Savannah” from the name of one legatee was done only 
because the word did not appear in the corporate name of 
the legatee, then how can evidence be permitted in the case 
at bar to show that the testatrix meant someone else than 
her nephew, Edward A. Mitchell, when he is specifically 
named? Or how can the fact that Mary Chewning was 
misdescribed affect accurate description of the nephew, 
Edward A. Mitchell? 

It must always be kept in mind that assuming that the 
testatrix did wish to bequeath an interest in her personal 
effects to her nephew, Edward A. Mitchell, the logical and 
usual way to name him would be “my nephew, Edward A. 
Mitchell”. Only by becoming prolix in her description 
could she have named him more accurately. 

The case of Association of Survivors of Seventh Georgia 
Regiment, supra, is cited with approval in the case of 
Buchanan v. National Savings and Trust Company, et al., 
57 App. D.C. 386, 23 F. (2d) 994, and American Security 
and Trust Company v. Blair, 63 App. D.C. 170; 70 F. 
(2d) 774. 

In Mahoney v. Grainger, 283 Mass. 189, 186 N.E. 86, 
the testatrix left the residue of her estate to “my heirs at 
law living at the time of my decease.” The testatrix’s 
sole heir at law living at the time of her decease was an 
aunt The attorney for the testatrix testified that when 
the testatrix had instructed him as to general legacies he 
asked her, “Whom do you want to leave the rest of your 
property to? Who are your nearest relatives?” She re¬ 
plied, “I’ve got about twenty-five first cousins * * * let 
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them share it equally.” Thereupon the attorney drafted 
the will, read it to the testatrix, and she executed it. 

The Court held that the testimony of the attorney was 
inadmissible. The Court said: 

“A will duly executed and allowed by the court 
must under the statutes of wills be accepted as the 
final expression of the intent of the person executing 
it. The fact that it was not in conformity to the 
instructions given to the draftsman who prepared it 
or that he made a mistake does not authorize a court 
to reform or alter it or remold it by amendments. 
The will must be construed as it came from the hands 
of the testatrix. Polsey v. Newton , 199 Mass. 450. 
Mistakes in the drafting of the will may be of sig¬ 
nificance in some circumstances in a trial as to the 
due execution and allowance of the alleged testa¬ 
mentary instrument. Richardson v. Richards, 226 
Mass. 240. Proof that the legatee actually designated 
was not the particular person intended by the one 
executing the will cannot be received to aid in the 
interpretation of a will. Tucker v. Seaman's Aid 
Society , 7 Met. 188, 210. See National Society for 
the Prevention of Cruelty to Children v. Scottish 
National Society for the Prevention of Cruelty to 
Children [1915] A. C. 207. When the instrument has 
been proved and allowed as a will, oral testimony as 
to the meaning and purpose of a testator in using 
language must be rigidly excluded. Sibley v. Max¬ 
well, 203 Mass. 94,104. Saucier v. Saucier, 256 Mass. 
107,110. Colder v. Bryant, 282 Mass. 231, 239. It is 
only when the testamentary language is not clear in 
its application to facts that evidence may be intro¬ 
duced as to the circumstances under which the testator 
used that language in order to throw light upon its 
meaning. Where no doubt exists as to the property 
bequeathed or the identity of the beneficiary there is 
no room for extrinsic evidence; the will must stand 
as written. Barker v. Comins, 110 Mass. 477, 488. 
Best v. Berry, 189 Mass. 510, 512.” 

In Lincoln v. Perry, 149 Mass. 368, 21 N.E. 671, the 
testator left property in trust, the income from which was 
to be paid to A, wife of testators brother, and to A’s heirs 
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at law after her death. Under Massachusetts law the 
husband of A was her heir. The blood relatives of A 
proffered evidence of testator’s attorney who had drawn i j 
the will. He testified that the testator had told him at I | . 

the time of execution of the will that he intended the j.j 
remainder to go to blood relatives of A and that the wit- M . 

ness assured the testator that the words ‘heirs at law” 

( > 

would accomplish his intention. However, the Court held f 
that this testimony was incompetent and awarded the 
remainder to A’s husband. I k 

In Jackson v. Sill, 11 Johnson’s (N.Y.) 201, cited with [ j 
approval by the Supreme Court of the United States in 
Patch v. White, 117 U.S. 210, hereinafter discussed, the 
testator devised “the farm which I now occupy” to his ] L 
wife for life, with the remainder to Sill in fee. The 
residue of his real estate was devised to others. This was 11 
an action of ejectment in which the plaintiff claimed that |:j. 
his lessor’s title was derived through the residuary clause j 
of the testator’s will. ~ ~ ; li; 

The defendants claimed that the land was a part of Hie 
devise to the wife and offered evidence of the scrivener of k 
the will to prove that the testator had instructed him to : 
prepare the will so as to give the widow all real estate in jU 
the town of Water Vliet which included plaintiff’s leased ., f, - 
premises and that the scrivener understood that the tes- j 
tator was in possession of all such real estate, whereas he 
occupied only a part of it. jf'j'.; 


The Court excluded the evidence because there was no 
ambiguity in the description of the property in the wifl. 
The Court stated the rule as follows: 

“It is, undoubtedly, a correct rule of construction 
of wills to look to the whole will, for the purpose of 
ascertaining the intention of the testator, in any par¬ 
ticular part, when such part is ambiguous. But 
where the intention is dear and certain, and no 
repugnancy appears between the different parts of 
the will, no such aid is necessary or proper.” (Italics 
supplied) 
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The case of Patch v. White , 117 U.S. 210, 6 Sup. Ct. 617, 
is an illustration of the circumstances under which ex¬ 
trinsic evidence will be admitted to dear up a latent 
ambiguity. In that case the testator’s will stated amongst 
other provisions, “I bequeath and give to my beloved 
brother, Henry Walker, forever, lot numbered Six in 
Square Four Hundred and Three, together with improve¬ 
ments thereon erected, and appurtenances thereto be¬ 
longing.” 

The testator did not own Lot 6 in Square 403, but did 
own Lot 3 in Square 406. The question was whether 
evidence should be admitted to show that the testator owned 
Lot 3 in Square 406 and not Lot 6 in Square 403. 

The will of the testator disposed of his entire estate. 
He provided for all his heirs and all near relatives unless 
the misdescription barred his brother Henry, except for a 
share in the residue. Lot 3 in Square 406, which he owned, 
was improved, whereas Lot 6 in Square 403 was not. 

The Court pointed out that it appeared from the will 
itself that the testator intended to dispose of all his prop¬ 
erty; that he believed he had disposed of all of it by the 
provisions of the will preceding the residuary clause, ex¬ 
cept a specific lot given to an infant son; that he believed 
he was giving his brother a lot he owned, and that he 
intended to give his brother a lot with improvements on it. 

These facts being apparent from the will, the Court 
held that a latent ambiguity existed and that extrinsic 
evidence to show that he owned Lot 3 in Square 406, which 
was an improved lot, was admissible. 

The Court said: 

“Where it [the ambiguity] consists of a mis¬ 
description, as before stated, if the misdescription 
can be struck out, and enough remain in the will to 
identify the person or thing, the court will deal with 
it in that way; or, if it is an obvious mistake, will 
read it as if corrected. The ambiguity in the latter 
case consists in the repugnancy between the manifest 
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intent of the will and the misdescription of the donee 
or the subject of the gift In such a case evidence 
is always admissible to show the condition of the 
testators family and estate, and the circumstances 
by which be was surrounded at the time of making 
his wilL” 

In the case at bar there is no misdescription of the 
legateefior is there anything to indicate on the face of the 
will a repugnancy between the manifest intent of the will 
and the misdescription of the donee. The donee is ac¬ 
curately and correctly described. The testatrix had 
previously referred to the younger Edward A. Mitchell as 
“Jr.” Her primary interest, as evidenced by the will and 
first codicil, had been in two of her sisters. She had 
already provided for those nearest to her except her 
nephew, Edward A. Mitchell. It is reasonable to suppose 
that in executing the second codicil to her will she intended 
to include this other near rd&tive, her nephew, son of 
her deceased sister. " :y V* ’/*•■ 

Patch v. White also indicates the basis upon which the 
misdescription of Mary M. Chewning can be eliminated. 
Where she is described as a niece, when in fact she is a 
grandniece, the misdescription can be struck out and 
enough remain in the will to identify the person. This is 
an entirely different situation from the naming of the 
nephew, Edward A. Mitchell, who is correctly described. 
No evidence dedudble from the will appears to indicate 
that any other person was intended by the testatrix. ; •; > 

In Utermehle v. N&rment , 22 App. D.C. 31, affirmed 197:- 
U.S. 40, 25 Sup. Ct 291, a will was contested by one who 
wished to show that the testator had intended to bequeath 
him property. The relevant facts and the ruling of the 
court are shown in the following quotation from the 
opinion: > * v ' j, < ■ .V;. 

“We find that the purport of the statements and 
declarations referred to is that George W. Utermehle 
stated to the caveator on one or two occasions, that 
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if he, the caveator, would not take sides in certain 
legal proceedings then pending in which he, the grand¬ 
father, was involved, he, the grandfather, woula leave 
to the caveator a share of his estate equal to that 
which he would leave to each of the caveator’s two 
aunts. Now it is very plain to us that under the 
decision of the Supreme Court of the United States 
in the case of Throckmorton v. Holt, 180 U. S. 552, 
evidence as to such alleged statements was properly 
excluded.” 

In Smith v. American Missionary Association , 240 Mass. 
26, 132 N.E. 358, the testatrix in clauses 2 to 7 inclusive 
of her will, gave specific legacies to various corporations. 
In clauses 8 to 17 inclusive, she gave legacies to various 
individuals. In the residuary clause the executor was 
directed to convert the residue of the estate to cash and 
divide it equally “between all the above named legatees 
living at the time of my decease.” The Court held that 
evidence to show that the testatrix before her death had 
said she wished the residue given to natural persons that 
were living at her decease was incompetent and that the 
residue should be divided amongst all legatees including 
the corporations. 

See also Lipphard v. Humphrey , 209 U.S. 264, 28 Sup. 
Ct. 561; Dawson v. Waggaman , 23 App. D.C. 429; Mayo 
v. Whedon , 47 App. D.C. 138. 

From the foregoing authorities it is dear that extrinsic 
evidence should not be permitted in the case at bar to show 
that the testatrix meant anyone else than her nephew, 
Edward A. Mitchell, when she named him as a legatee in 
the second codicil of her will. 
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Neither an Examination of the Four Comers of the 'Win 
Nor Any Evidence Introduced, If Admissible, Demon¬ 
strates That the Testatrix Intended Any Other Person 
Than Her Nephew, Edward A. Mitchell, as the 
Recipient of the Bequest in the Second Codicil of 
Her WiU. 

Appellants theory seems to be that a reading of the will 
and two codicils without more demonstrates that the testa¬ 
trix intended that the bequest of personal property in the 
second codicil to “my nephew, Edward A. Mitchell” was 
intended for her grandnephew, Edward A. Mitchell, Jr., 
but that if a proper construction of the will and two 
codicils does not establish this, the evidence which was 
offered, received, and later stricken by the court, shows 
not only that there was a latent ambiguity, but that the 
testatrix intended the bequest for her grandnephew, 
Edward A. Mitchell, Jr., rather than her nephew, Edward 
A. Mitchell. 

Appellant proceeds upon the theory that the evidence 
offered was to prove that a latent ambiguity existed and 
that having shown such a latent ambiguity, the evidence 
further shows that the testatrix intended the bequest for 
her grandnephew, Edward A. Mitchell, Jr., rather than 
for her nephew, Edward A. Mitchell, whom she specifically 
named. 

Let it be assumed for the purpose of argument, as urged 
by the appellant, that evidence is admissible to show the 
existence of a latent ambiguity in a will, no evidence for 
this purpose was properly admissible in the case at bar. 

If there is a latent ambiguity in the second codicil of 
the will, the only relevant facts as to such ambiguity were 
the facts that the testatrix had a nephew whose name is 
Edward A. Mitchell and a grandnephew whose name is 
Edward A. Mitchell, Jr. This constituted the sole ele¬ 
ment of latent ambiguity if such existed. Evidence upon 
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In further rebuttal the appellee offered in evidence 
eleven cancelled checks, dated on various dates from 1942 
to December, 1947 (Joint App. 93-104), all in the hand¬ 
writing of the testatrix and all of which she made payable 
either to E. A. Mitchell, Jr. or Edward A. Mitchell, Jr. 
Here again, over a period of over five years is dear, un¬ 
mistakable and condusive evidence that the testatrix 
differentiated between her grandnephew and her nephew. 




Another authorization to enter her safe deposit box, 
signed by the testatrix and executed approximately one 
year before her death, names her grandnephew, Edward 
A. Mitchell, Jr., as one of those authorized. In this in¬ 
stance, however, the name of the grandnephew is type¬ 
written (Joint App. 106). 

It is argued that because in the second codicil of the will 
the testatrix bequeathed another share of her property to 
“my niece, Mary A. Chewning”, whereas this legatee is 
a grandniece and her correct name is Mary M. Chewning, 
that, therefore, the testatrix must have meant her grand¬ 
nephew, Edward A. Mitchell, Jr., when she named her 
nephew, Edward A. Mitchell, as a legatee. 


It is undoubtedly true that when the testatrix referred 
to “my niece, Mary A. Chewning” she intended to name 
her grandniece, Mary M. Chewning, but to argue that 
because a mistake was made in this designation a mistake 
was also made when the appellee, Edward A. Mitchell, her 
nephew, is accurately named, is to pursue a non sequitwr. 
The only next of kin of the testatrix, whose name resembles 
in the remotest degree Mary A. Chewning, is Mary M. 
Chewning. See discussion, supra, p. 19. 

It is submitted that not one word of competent evidence 
was offered by the appellant to show that the testatrix 
intended the bequest for any other person than her nephew, 
Edward A. Mitchell. 




The testimony of the witness, Tyler (Joint App. 34-40), 
was incompetent and inadmissible upon any theory of 
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evidence. He had prepared and secured the execution of 
the first codicil to the will in which the grandnephew was 
named as Edward A. Mitchell, Jr. (italics supplied). He 
prepared the second codicil but was not present at its 
execution and had nothing whatsoever to do with its exe¬ 
cution. He stated that he was told by officers of the bank 
at which the testatrix did business, what the second codicil 
was to contain. On cross-examination he testified that he 
had not affixed “jr.” after the name Edward A. Mitchell 
in the second codicil, “I think probably”, because it was 
not expressed in the instructions that he got (from the 
officers of the bank) or the “impression” that he received 
(Joint App. 39). He further stated that he had heard of 
only one Edward A. Mitchell and did not know that another 
one existed until he was asked to testify in this case. He 
was asked the following question and made answer thereto 
on cross-examination (Joint App. 39): 

“Q. So, when you put, from the instructions from 
the testatrix, ‘Edward A. Mitchell, Jr/ in the first 
codicil it never occurred to you that there had been a 
Senior around or had at some time been a Senior, 
did it? A. I think we all know that where there is a 
Junior there has been a Senior. I think the Court 
can take judicial notice of that fact” 

He further stated on cross-examination (Joint App. 
40): 

“Q. Did you know Edward A. Mitchell, Jr. was a 
grandnephew or simply a nephew? A. I do not know 
now. This has been several years. I do not know 
what I knew as to that relationship.” 

All of appellant’s witnesses testified that the testatrix 
ordinarily referred to her grandnephew and grandniece as 
her nephew and niece and that she had great affection for 
them. There is no question as to the affection the testatrix 
had for her grandniece and grandnephew. There is not 
much doubt of the fact that in the ordinary every-day 
course of living she referred to the grandniece and grand- 






26 


nephew as niece and nephew. It is submitted that there 
is nothing unusual about this. These children having 
resided in the home of the testatrix from early childhood, 
it would indeed have been a stilted form of address for 
the testatrix to have used the exact relationship in refer¬ 
ence to them. 

As has been shown, the testatrix in her business and 
legal dealings always referred to the appellant as Edward 
A. Mitchell, Jr. It was testified by all of the witnesses 
that it was the custom of the testatrix to refer to the 
appellee, Edward A. Mitchell, her nephew, as “Mitch”, 
“Mitchie”, or, in more formal circumstances, as “Captain 
Mitchell”. 

The witness, Bruce Baird, unquestionably was more 
closely and personally acquainted with the testatrix and 
her family than any other witness other than members of 
the family (Joint App. 54). When asked whether over 
the long period of years he had known the testatrix he 
ever heard her refer to the appellee as her nephew, he 
replied, “I cannot say whether she did or not I am quite 
sure she may have” (Italics supplied; Joint App. 57). 

The witness, J. Fontaine Hall, who was the bank official 
who had given the witness, Tyler, his instructions as to 
the contents of the second codicil (Joint App. 52), testified 
as follows: 

“Q. I believe that you testified that Mrs. Blair in 
instructing you with reference to the second codicil, 
and if I am wrong you correct me, was that it was to 
be changed so that one-third of the personal property 
would go to her niece, Mary Chewnmg, and one-third 
of the personal property to go to her nephew, Edward 
A. Mitchell; is that what you testified to a little 
earlier? A. I testified that was her intention. 

Q. I am asking if that is what she instructed you 
to do. A. I am not saying what was her instruction. 
It was her intention. 

Mr. Stanley: I object and ask that it be stricken out. 
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The Court: Sustained. The Court cannot permit j | . 
this to go on. i < . 


By Mr. Nicolaides: 11; - 

Q. What did she tell you Mr. Hall? A. She told .: 

me to have a codicil prepared for one-third of the ; 1 

proparty to go to her nephew, Edward A . Mitchell j I 

and one-third to Mary A . Chewning” (Italics sup- b - ■ 

plied) 

It is to be observed that he states the instructUms were ! i V 
“my nephew, Edward A . MitcheQ,”. There is no descrip- i f , , ; 
tion of “Mary A. Chewning” as to relationship. Iff 

It is quite dear, as hereinbefore demonstrated, that any ; 

testimony of the scrivener or attorney to a testator's in- j = 
structions which varies the dear wording of the will is if: 

. incompetent to change the meaning of the will. fj 

A great effort was made in the testimony to show that | 
the testatrix and the appellee were not on friendly terms. | f i 
Appellant's sister, appellee’s daughter, endeavored by very 1 : ; 
strong language to indicate that the testatrix disliked jfffivj 
appellee because die objected to his third marriage (Joint i f 
App. 60). This testimony of a palpably antagonistic wit- j 1 
ness, however, was toned down to a very marked degree j! 
upon cross-examination (Joint App. 60 to 63). i On cross- j j 
examination it appeared that appellee and his present wife ' ]: f 
were entertained by the testatrix on several occasions I f 
(Joint App. 61), and that the witness found no substantial !. : 
reason other than whim for testatrix’s attitude to ap- |vi . r 
pellee's wife (Joint App. 61). ; vf f •ffvVv.f; 

Much emphasis was placed in the direct testimony upon 
the amount of business the appellant conducted for the j 
testatrix during the last months of her life, the purpose J j iff 
of this apparently being to show that the testatrix placed | j f ff 
extraordinary confidence in the appellant and preferred ; f 
him to appellee. This testimony, however, was very much i f 
weakened by appellant's own testimony upon cross-exami- i f.V> 
nation. He testified as follows (Joint App. 71) :••••• pi. 

“Q. You transacted a considerable amount of busi- $Kv;? ; V 
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ness for Mrs. Blair, did you not? A. I would not 
say a considerable amount. 

Q. You acted for her on occasions before her 
death? A. On two or three occasions, yes.” 

Reference is made in appellant’s brief (pp. 7 and 42) to 
the check to appellant for $500.00 which was offered in 
evidence by the appellee (Joint App. 104) and this $500.00 
is referred to as a gift There is no evidence whatsoever 
that this was a gift. Appellee offered the check in evi¬ 
dence with a number of others to show that it was made 
payable to Edward A. Mitchell, Jr., from which the infer¬ 
ence could be drawn that testatrix differentiated between 
her nephew and her grandnephew. There was no evidence 
by either party that this was a gift The inference from 
the evidence is quite the contrary. The witness, Mary M. 
Chewning, testified that appellant paid the servants and 
took care of the household money for testatrix (Joint 
App. 59). Furthermore, this check was not made by the 
testatrix but by the National Savings and Trust Company. 

The unrebutted and straightforward testimony of the 
appellee dears up much that was left to inference and 
implication in the direct testimony, and much of which 
was palpably intended to reflect upon the character of a 
man who had done his duty well, not only to his family 
as circumstances permitted, but to his country. Appellee 
is a retired Rear Admiral 

From this testimony (Joint App. 75 to 80) it appears 
that until the deaths of his father and mother the only 
income appellee had ever had was his pay as an officer in 
the Navy. He divorced his first wife, who was the mother 
of appellant and his sister. Appellee was awarded cus¬ 
tody of his children (Joint App. 76). In 1931 he was 
ordered to the West Coast His mother, who was then 
living, had been seriously ill and upon the request of 
testatrix the children were left with his mother on the 
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understanding that they were to be sent to him after a 
year's time, but they never were (Joint App. 77). 

When appellee was stationed in Washington from 1934 
to 1936, the children were in his custody (Joint App. 77). 

During all these years appellee contributed a third of 
his pay to the support of his children, paying this to his 
mother (Joint App. 77-78). He paid all the expenses for 
his son’s schooling until the son went into the Navy. 
Appellee discovered only in May, 1947, from the testatrix 
that his contributions had never been disclosed to the 
testatrix (Joint App. 78). It was the last of May, 1917, 
that the second codicil to testatrix?s wiR was made. 

Appellee was always on the best of terms with the 
testatrix who was very kind to him (Joint App. 79). 

Testatrix wrote to. the present Mrs. Mitchell before her 
marriage to appellee and invited her to come to Wash¬ 
ington and be married to appellee in testatrix’s home 
(Joint App. 79). 

At a family Christmas dinner in 1946 the question of 
buying or saving money to buy furniture by those who 
wanted to live independently was raised. Appellee’s wife, 
who is an English woman, stated that she had sold her 
furniture and was going to have to buy some. The testa¬ 
trix then asserted that none of them should buy furniture 
(Joint App. 80). 

From all the foregoing it is submitted that neither by 
construction nor the consideration of extrinsic evidence is 
there any justification for saying that the testatrix in¬ 
tended any other person than appellee whom she specifically 
named and accurately described as the legatee in the second 
codicil of her wilL 

A latent ambiguity exists only where it is impossible to 
determine, either what the testator devised or bequeathed, 
or to whom he made a devise or bequest In the cases 
dealing with this problem there is usually one of two 
situations. In one there are two persons in existence of 
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the same name so that when the name is used in a will it 
is impossible without other facts to know which the 
decedent intended. In the other the testator devises or 
bequeaths property which is inaccurately described and 
which he does not possess but possesses similar property of 
almost the same kind. 

An example of a misdescription of the only person with 
the same name is found in the case of Vemor v. Henry , 
3 Watt’s (Pa.) 385, where the decedent made a bequest 
to “my nephew, James Vernor Henry, son of my deceased 
sister, Elizabeth”. There was a James Vemor Henry in 
existence and he was the only person known of that name. 
He was, however, the grandnephew of the decedent and the 
grandson of the decedent’s daughter, Elizabeth. The 
Court held that evidence was admissible to show these facts 
and the bequest was awarded to James Vemor Henry. 
This is far different from the situation where the legatee 
is correctly named and correctly described. 

This subject is discussed with great clarity in the case 
of Decker v. Decker et aL, 121 HL 341, 12 N.E. 750. In 
that case the testator devised to his son 20 acres off the 
West half of the Northeast quarter of the Northeast 
quarter of Section 33, Township 18, North, Range 11, 
West of third principal meridian. Testator did not own 
the Northeast quarter of the Northeast quarter of Section 
33 but did own the Northwest quarter of the Northeast 
quarter of that section. The Court held that there was a 
latent ambiguity in the will and that evidence to explain 
it should be allowed. The Court said: 

“Latent ambiguities, as found by Chief Justice 
Tindal, in Miller v. Travers , 8 Bing. 244, and which 
might be explained by parol, fall into two classes: 
First, where the description of the devisee or subject 
matter of devise is dear on the face of the will, but 
on inquiry it is found that the words describe two or 
more persons or things with equal accuracy, so, unless 
it can be shown by extrinsic evidence, to which the 
testator intended Ins words to apply, the devise must 
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fail for uncertainty; and second, where the description 
of the devise or of the devisee is correct in part and 
in part incorrect, as, where the devisee’s name is cor¬ 
rectly given, but his residence, or some other circum¬ 
stance descriptive of the person or thing, is incorrect. 
And the modern state of the law upon this subject is 
well illustrated in the recent opinion of the Supreme 
Court of the United States, wherein Mr. Justice 
Bradley, speaking for the Court said: ‘It is settled 
doctrine, that * * * such an ambiguity may arise upon 
a will, either when it names a person as the object of 
the gift, or a thing as the subject of it, and there are 
two persons or things that answer such name or 
description; or secondly, it may arise when the will 
contains a misdescription of the object or subject, as, 
where there is no such person or thing in existence, 
or, if in existence, the person is not the one intended, 
or the thing does not belong to the testator. The first 
kind of ambiguity, where there are two persons or 
things equally answering the description, may be 
removed by any evidence that will have that effect,— 
either circumstances, or declarations of the testator. 
(1 Jarman on Wills, 370; Hawkins on Wills, 9, 10). 
Where it consists of a misdescription, as before stated, 
if the misdescription can be struck out, and enough 
remain in the will to identify the person or thing, 
the Court will deal with it in that way; or, if it is 
an obvious mistake, will read it as if corrected.’ 
Patch v. White , 117 U.S. 210. 

Tested by these principles, it is very dear, that 
in the devise under consideration there is a latent 
ambiguity. On the face of the will the subject matter 
of the devise is dear, but on inquiry, it is found the 
descriptive words of the devise are, in part, false,— 
the pared of land appearing to be devised did not 
belong to the testator. If, then, we may strike out 
of the description of the premises appearing to be 
devised, so much as is false and enough remains in 
the will, interpreted in the light of surrounding cir¬ 
cumstances at the time the will was made, to identify 
the premises devised, this case will fall within the 
class of cases of which Patch v. White , supra, [here 
numerous cases are dted], are examples as to the 
object of devise.” 
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The role is stated generally in Page on Wills, Third 
Edition, 1941, VoL 4, page 645, Section 1622, as follows: 


“Where the description of the beneficiary is am¬ 
biguous, the courts allow considerable latitude in the 
admission of extrinsic evidence to identify such bene¬ 
ficiary, although such evidence can not be used to 
contradict the terms of the will 


If the description applies completely to a certain 
person or persons and to no others , evidence may not 
he received to show that the testator intended the gift 
to he to others , even if it is claimed that a mistake 
was made in drafting the will, but if the description 
can apply to either of two or more persons, parol 
evidence, even as to declarations of the testator, is 
admissible to determine which was intended.” (Italics 
supplied) 


The description of the beneficiary, Edward A. Mitchell, 
in the second codicil to testatrix’s will is not ambiguous. 
He is named as “Edward A. Mitchell”. He is Edward A. 
Mitchell. He is described as “nephew”. He is testatrix’s 
nephew. There is an Edward A. Mitchell, Jr., but testa¬ 
trix by so describing him in the first codicil to her will as 
“Edward A. Mitchell, Jr.” showed on the face of her testa¬ 
mentary documents that she distinguished between the 
two. Furthermore, the evidence clearly and unmistakably 
shows that testatrix in her business dealings distinguished 
between her nephew and her grandnephew ( supra, p. 23- 
24). And finally, the experienced and careful bank official 
to whom testatrix gave instruction for the preparation of 
the second codicil to her will, although prodded by counsel, 
would testify no further than that testatrix instructed him 
to prepare a codical “for one-third of the property to go 
to her nephew , Edward A . Mitchell and one-third to Mary 
A. Chewning.” (Italics supplied, supra, p. 27, Joint App. 
52.) 


* 



CONCLUSION 

1. The refusal of the court to hear concluding arguments 
was an exercise of discretion and does not constitute 
reversible error. 

2. The person named in the second codicil of testatrix’s 
will as “my nephew, Edward A. Mitchell” is the appellee 
herein. He is entitled to receive the legacy provided for 

him. 

3. The judgment of the United States District Court 
should be affirmed. 

Respectfully submitted, 

* Dean Hill Stanley, 

910 Shoreham Building, 
Washington, D. C. 

Attorney for Appellee . 
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112 Filed Sep 14 1948 

UNITED STATES DISTRICT COURT 
foe the District of Columbia 
Civil Action No. 3774- r 48 

Bruce Baird, executor under the will of Emily Wallach 
Blair, deceased, c/o National Savings and Trust Com¬ 
pany, 15th & New York Avenue, N. W., Washington 5, 
D. C., 

Plaintiff , 
v. 

1. Edward A. Mitchell, 2660 Woodley Road, N. W., 

Washington, D. C., 

2. Edward A. Mitchell, Jr., 1914 Connecticut Avenue, 

N. W., Washington, D. C., 

3. Mart Mitchell Chewning, 2101 Connecticut Ave¬ 

nue, N. W., Washington, D. C., 

4. William R. Merriam, 3100 Connecticut Avenue, 

N. W., Washington, D. C., 

5. John H. Merriam, Jr., 4818 Chevy Chase Drive, 

Chevy Chase, Maryland, 

Defendants. 

Complaint for Construction of Will and Codicils and for 
Direction as to Distribution. 

3- This proceeding involves the construction of a will and 
two codicils thereto made by a resident of the District of 
Columbia, which have heretofore been admitted to probate 
and record, and the administration of the estate affected 
thereby is being conducted in the Probate Branch of this 
Court. 

2. Emily Wallach Blair, late a resident of the District of 
Columbia, departed this life therein on January 5, 1948, 
leaving a last will and testament dated September 30,1942, 
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a first codicil thereto dated December 17, 1946, and a sec¬ 
ond codicil thereto dated May 29,1947. Said will and cod¬ 
icils were thereafter, on the 21st day of April, 1948, duly 
admitted to probate and record by this Honorable Court, 
holding a Probate Court, in the cause known on the 
113 dockets of said Probate Court as Administration 
No. 70,606 and letters testamentary thereunder were 
granted to your plaintiff, Bruce Baird, as the executor 
nominated in and by said will. True copies of said will 
and codicils are hereto attached, marked as Exhibits A, B 
and C, and made a part hereof, and the records of said 
Probate Cause aforesaid are prayed to be read and con¬ 
sidered as though the same were set forth fully and at 
large herein. 

3. In and by her said last will and testament, which is 
attached hereto marked Exhibit A, the said Emily Wallach 
Blair devised and bequeathed her property and estate one- 
half thereof to her sister Mary Alexander Mitchell and the 
remaining one-half thereof to her sister Bose Douglas 
Merriam. 

4. In and by her first codicil to said will, which is at¬ 
tached hereto marked Exhibit B, said testatrix recites that 
her sister Mary Alexander Mitchell has died, and devises 
and bequeaths the portion of the estate to which she would 
have been entitled under the aforesaid will to the grand¬ 
children of the said Mary Alexander Mitchell, namely, 
Edward A. Mitchell, Jr., and Mary M. Chewning, named 
as two of the defendants herein. 

5. In and by her second codicil to said will, which is at¬ 
tached hereto marked Exhibit C, said testatrix, after rati¬ 
fying and confirming her aforesaid will and the first codicil 
thereto, provides as follows: 

“Item IL I give and bequeath my furniture and 
household effects, silverware, pictures, objects of art, 
jewelry, automobiles and articles of personal use, in¬ 
cluding wearing apparel, in absolute estate, unto my 
sister, Bose Douglas Wallach Merriam; my niece, Mary 
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A. Chewning; and my nephew, Edward A. Mitchell, to 
he divided among them, one-third unto each. My 
Executor shall be authorized to take the joint receipt 
of said three beneficiaries, who shall agree among 
themselves as to the proper division of said articles 
and the particular articles which each shall receive, 
based on the appraised value thereof or such other 
method of valuation as they shall mutually consider 
fair and equitable.” 

114 6. Plaintiff further shows to the Court that the 

said Mary Alexander Mitchell, deceased sister of said 
testatrix, had one son, the defendant Edward A. Mitchell, 
who had two children, the defendants Edward A. Mitchell, 
Jr., and Mary M (Mitchell) Chewning, and who are cor¬ 
rectly designated in the aforesaid first codicil as the grand¬ 
children of the said Mary Alexander Mitchell. 

7. Subsequent to the death of said testatrix your plain¬ 
tiff was notified by the defendant Edward A. Mitchell that 
he was the beneficiary designated in the aforesaid Item II 
of said second codicil, and said defendant requested that he 
be notified when distribution was to be made by your plain¬ 
tiff of the articles referred to in said codicil Said notifica¬ 
tion was in the form of a letter from the attorney repre¬ 
senting the said Edward A. Mitchell, dated February 18, 
1948, a photostatic copy of which is attached hereto, marked 
Exhibit D, and made a part hereof. 

8. Thereafter the defendant Edward A. Mitchell, Jr., like¬ 
wise notified your plaintiff that he was the beneficiary desig¬ 
nated in the aforesaid Item II of said second codicil, such 
notification being in the form of a letter from the attorneys 
representing the said Edward A. Mitchell, Jr., dated July 
30, 1948, a photostatic copy of which is attached hereto, 
marked Exhibit E, and made a part hereof. 

9. Plaintiff further shows to the Court that by her will 
dated September 30, 1942, the said Emily Wallach Blair 
divided her property equally between her two sisters, Mary 
Alexander Mitchell and Bose Douglas Merriam. At the 
time of the first codicil, December 17, 1946, the said Mary 
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Alexander Mitchell had died and the effect of said codicil 
was to substitute the defendants Edward A. Mitchell, Jr., 
and his sister Mary M. Chewning in the place and stead of 
and testatrix* deceased sister, and such persons are prop¬ 
erly described as the grandchildren of such deceased sis¬ 
ter. By her second codicil, dated May 29, 1947, the 
115 testatrix deals with certain portions of her personal 
property which she gives one-third to her sister, Bose 
Douglas Wallach Merriam, one-third to a person who is 
described as “my niece, Mary A. Chewning, ,, and the re¬ 
maining one-third to a person who is described as “my 
nephew Edward A. Mitchell.** Plaintiff is informed and 
believes that by her description “my niece, Mary A. Chew¬ 
ning** the testatrix was intending to refer to the same 
person described in the first codicil as Mary M. Chewning, 
a grandchild of Mary Alexander Mitchell, and who was in 
fact a grandniece of the testatrix; but from the descrip¬ 
tion “my nephew Edward A. Mitchell** plaintiff is unable to 
determine whether the testatrix intended to refer to the 
same person described in the first codicil as Edward A. 
Mitchell, Jr., a grandchild of Mary Alexander Mitchell, and 
who was in a fact a grandnephew of the testatrix, so that the 
beneficiaries under her existing will would remain the same 
and only their shares in her estate were to be changed, or 
whether the testatrix intended thereby the defendant Ed¬ 
ward A. Mitchell who was the father of Edward A. Mitchell, 
Jr., and who had not theretofore been designated as a bene¬ 
ficiary by testatrix. 

10. The controversy and contention between the defend¬ 
ants Edward A. Mitchell and Edward A. Mitchell, Jr., as 
to which of them is the person designated by the testatrix 
as one of the three beneficiaries named in said second codicil 
is such that plaintiff cannot with safety decide between 
them, and plaintiff is advised, and therefore avers, that in 
such situation he is entitled to the protection of this Honor¬ 
able Court in the construction of said codiciL 
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11. The personal property described by the testatrix in 
said second codicil has heretofore been appraised in the 
aforesaid Administration Cause as having a value of $29,- 

992.70, and consists of household effects valued at 
116 $25,071.65, jewelry valued at $2,251.75, books valued 

at $144.30 and two automobiles valued at $2,525.00 as 
shown by the Inventory of Appraised Personal Property 
filed by plaintiff in said Administration Cause, to which 
reference is hereby made as though the same were set forth 
fully and at large herein. 

12. Plaintiff further shows to the Court that in and by the 
first codicil to her said last will and testament the testatrix 
refers to the defendant Mary M. Chewning and describes 
her as the granddaughter of Mary Alexander Mitchell. In 
the aforesaid second codicil to said will the testatrix refers 
to Mary A. Chewning and describes her as a niece. Your 
plaintiff believes that the testatrix is thereby referring to 
one and the same person, namely, the defendant Mary 
Mitchell Chewning, but plaintiff is advised that as other 
questions must be submitted to the determination of this 
Court he is also entitled to be instructed in this respect 

13. Plaintiff further shows to the Court that Rose Douglas 
Wallach Merriam, a sister of said testatrix, designated 
in said second codicil to said will, died subsequent to the 
execution of said codicil but prior to the death of the testa¬ 
trix, her death occurring on July 21, 1947. The said Rose 
Douglas Wallach Merriam left her surviving as her sole 
issue two children, the defendants William R. Merriam and 
John H. Merriam, Jr. Plaintiff is advised that, there being 
no contrary disposition indicated by the aforesaid last will 
and testament and codicils thereto, said defendants, pursu¬ 
ant to the provisions of Section 19-110 of the Code of Laws 
for the District of Columbia (1940 Edition), succeed to the 
interest and rights of the said Rose Douglas Wallach Mer¬ 
riam under said will and codicils. Plaintiff is further ad¬ 
vised, however, and therefore avers, that said defendants 
are proper parties to this proceeding because of their in- 


7 


terest in determining whether they deal with the de- 
117 fendant Edward A. Mitchell or the defendant Edward 

A. Mitchell, Jr., in the disposition of the articles re¬ 
ferred to in the aforesaid second codicil to said will, and 
since other questions must be submitted to the determina¬ 
tion of this Court plaintiff is also entitled to be instructed 
as to their interest under said will and codicils. 

14. The defendants named herein constitutes all of the 
necessary parties to this proceeding and each of them is of 
lawful age and under no disability, according to plaintiff’s 
knowledge, information and belief. 

Wherefore, the premises considered, plaintiff prays: 

1. That this Honorable Court construe the aforesaid last 
will and testament and codicils thereto of the said Emily 
Wallach Blair and instruct plaintiff with respect thereto 
as follows: 

(a) Whether the defendant Edward A. Mitchell or 
the defendant Edward A. Mitchell, Jr., is the person 
designated as beneficiary under the provisions of the 
aforesaid second codicil dated May 29,1947, and as such 
entitled to distribution thereunder; 

(b) Whether the defendant Mary M. Chewning is the 
same person designated in the aforesaid second codicil 
as Mary A. Chewning and as such entitled to the distri¬ 
bution thereunder; 

(c) Whether the defendants William B. Merriam and 
John H. Merriam, Jr., succeed to the rights and interest 
of Bose I>ouglas Merriam, now deceased, under the 
provisions of the aforesaid will and the first and second 
codicil thereto. 

2. And for such other and further relief as the nature of 
the case may require. 

• ••••'••a 


8 


118 Filed Oct 2 1948 

Answer of Defendant Edward A. Mitchell, Jr. 

1. This defendant admits the allegations contained in 
paragraphs 1, 2, 3, 4, 5, 6, 7, 8 and 9, except that portion of 
paragraph 9 which states that the plaintiff is unable to 
determine whether the testatrix intended to refer to the 
same person described in the first codicil as Edward A. 
Mitchell, Jr., a grandchild of Mary Alexander Mitchell, 
and states the fact to be that the testatrix intended to refer 
to the same person described in the first codocil as Edward 
A. Mitchell, Jr., this defendant; and that the testatrix in¬ 
tended that the beneficiaries nnder her existing will and 
codicil would remain the same under the codicil dated May 
29, 1947, and only their shares in her estate be changed; 
and that the testatrix did not intend that the defendant 
Edward A. Mitchell was to share in any part of her estate. 

2. The allegations contained in paragraph 10 are con¬ 
clusions which this defendant is advised he is not required 
to either admit or deny. 

3. This defendant admits the allegations contained in 
paragraphs 11, 12, 13 and 14. 

4. Further answering, this defendant states that the 
testatrix in her second codicil dated May 29,1947, when re¬ 
ferring to her nephew, Edward A. Mitchell, intended the 
beneficiary to be the same person mentioned as Edward A. 
Mitchell, Jr. in the first codicil dated December 17, 1946, 

this defendant, and that she intended by said second 

119 codicil that the beneficiaries of her estate would re¬ 
main the same and that only their shares in her 

estate were to be changed. That the person designated in 
said second codicil as her niece, Mary A. Chewning, was 
in fact her grand-niece and was intended to be the same 
person mentioned in her first codicil as Mary M. Chewning. 

Wherefore, this defendant demands: 

1. That the Court construe the last will and codicils 
thereto of the late Emily Wallach Blair and instruct the 
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plaintiff that this defendant is the beneficiary under the 
second codicil dated May 29, 1947, and as such entitled to 
distribution thereunder, and that the defendant, Mary M. 
Chewning, is the same person designated in the second 
codicil as Mary A. Chewning and as such, entitled to dis¬ 
tribution thereunder. 

120 Filed Oct 15 1948 

Answer of the Defendant Edward A. Mitchell. 

1. This defendant admits the allegations contained in 
paragraphs 1, 2, 3, 4, 5, 6, 7, and 8 of the complaint. 

2. This defendant admits the allegations contained in 
paragraph 9 of the complaint except that portion of para¬ 
graph 9 which states that the plaintiff is unable to deter¬ 
mine whether the testatrix intended to refer to the same 
person described in the first codicil as Edward A. Mitchell, 
Jr., a grandchild of Mary Alexander Mitchell and this de¬ 
fendant states that the testatrix intended to refer to this 
defendant who is Edward A. Mitchell and who is a nephew 
of the testatrix; and that testatrix intended that this de¬ 
fendant who is her nephew, whose name is Edward A. 
Mitchell and who is referred to in said codicil as “my 
nephew Edward A. Mitchell/’ should share in the estate 
of the testatrix as provided in said second codicil, dated 
May 29,1947; and that testatrix did not intend that Edward 

. A . Mitchell, Jr., a grand-nephew of the testatrix and the 
son of this defendant, should share in that portion of the 
estate disposed of by the second codicil of the will of the 
testatrix. 

3. The allegations of paragraph 10 of the complaint are 

statements of conclusions which this defendant is 

121 advised he is not required to admit or deny. 

4. This defendant admits the allegations of para¬ 
graphs 11 and 12 of the complaint except that this de¬ 
fendant states that in addition to the money and property 
referred to in paragraph 11 and shown by the inventory of 
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appraised personal property filed by the plaintiff in said 
administration cause, there are other assets of said estate 
not shown by said inventory and that the plaintiff proposes 
to file a supplemental inventory to show the kind and 
amount of said property. 

5. This defendant admits the allegations of paragraph 
13 of the complaint except that this defendant is advised 
and therefore alleges that such property disposed of by 
the second codicil of said will as would have passed to Bose 
Douglas Wallach Merriam, had she survived testatrix, be¬ 
came intestate property and passed to the heirs and next 
of kin of testatrix. 

6 Answering the allegations of paragraph numbered 14 
of the complaint, this defendant says that should the Court 
decide that the portion of the estate of testatrix which 
would have passed to Bose Douglas Wallach Merriam, had 
she survived the testatrix, became intestate property, then 
the other heirs and next of kin of the testatrix are necessary 
parties to this action. 

Wherefore, this defendant demands that the Court con¬ 
strue the last will and codicils thereto of the late Emily 
Wallach Blair and instruct the plaintiff that this defendant 
is the beneficiary named in the second codicil, dated May 
29,1947, as “my nephew Edward A. Mitchell” and as such 
entitled to distribution under said codicil and that this de¬ 
fendant as one of the heirs and next of kin of the testatrix 
is entitled to share in the portion of the estate which . 

122 would have passed under the said will and codicils 
thereto to Bose Douglas Wallach Merriam, had she 

survived the testatrix. 

• ••••••• 

123 Filed Oct 26 1948 

Answer of Defendant John H. Merriam, Jr. 

L This defendant admits the allegations contained in 
paragraphs 1, 2,3,4, 5, 6, 7, 8 and 9. 
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2. The allegations contained in paragraph 10 are con¬ 
clusions which this defendant is advised he is not required 
either to admit or deny. 

3. The defendant admits the allegations contained in 
paragraphs 11, 12, 13 and 14. 

4. Further answering, this defendant states that he, to¬ 
gether with his -brother William E. Merriam, clearly suc¬ 
ceed to the interest and rights of their mother Rose Douglas 
Wallach Merriam under said will and codicils, as provided 
in Section 19-110 of the Code of Laws for the District of 
Columbia (1940 Ed.). 

Wherefore, this defendant prays: 

1. That the court construe the last will and codicils there¬ 
to of the late Emily Wallach Blair to the effect that he and 
his brother William R. Merriam succeed to all interest and 
rights of their mother Rose Douglas Wallach Merriam 
under said will and codicils. 

• • • • « • • » 

125 Filed Oct 26 1948 

Answer of Defendant William R. Merriam. 

1. This defendant admits the allegations contained in 
paragraphs 1, 2, 3, 4, 5, 6, 7, 8 and 9. 

2. The allegations contained in paragraph 10 are con¬ 
clusions which this defendant is advised he is not required 
either to admit or deny. 

3. The defendant admits the allegations contained in 
paragraphs 11, 12,13 and 14. 

4. Further answering, this defendant states that he, to¬ 
gether with his brother John H. Merriam, Jr., clearly suc¬ 
ceed to the interest and rights of their mother Rose Douglas 
Wallach Merriam under said will and codicils, as provided 
in Section 19-110 of the Code of Laws for the District of 
Columbia (1940 Ed.). 
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Whebefobe, this defendant prays: 

1. That the court construe the last will and codicils there¬ 
to of the late Emily Wallach Blair to the effect that he and 
his brother John H. Merriam, Jr. succeed to all interest 
and rights of their mother Bose Douglas Wallach Merriam 
under said will and codicils. 

• • • * • • • • 

129 Filed Dec 20 1948 

Supplemental Complaint for Construction of Will 
and Codicils and for Instructions. 

Since the filing of the original complaint herein certain 
of the parties hereto have presented additional matters 
to your plaintiff, which necessitate consideration by the 
Court and instructions to your plaintiff with respect there¬ 
to, as follows: 

15. The defendant Edward A. Mitchell, in his answer to 
the original complaint, presents the contention that the 
property referred to in the second codicil to the will of 
Emily Wallach Blair (attached to the original complaint as 
Exhibit C) which would have passed to Bose Douglas Wal¬ 
lach Merriam had she survived the testatrix, became in¬ 
testate property and passed to the heirs at law and next 
of Hn of testatrix as such, and by reason thereof said heirs 
at law and next of kin are necessary parties to this action 
although they have not been joined as such. While plaintiff 
remains of the opinion expressed in the 13th paragraph of 
the original complaint, that such property passes to the 
issue of the deceased legatee, plaintiff is advised that in 
view of the raising of said question it must be passed upon 
by the Court and your plaintiff instructed with respect 
thereto, and that the heirs at law and next of kin of the 
testatrix are necessary parties to the proper determination 
thereof. 

16. The said Emily Wallach Blair left her surviv- 

130 ing as her heirs at law and next of kin, in addition 
to Edward A. Mitchell, William B. -Merriam and 


\ 
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John H. Merriam, Jr., who have been named defendants to 
the original complaint, the following persons, all of whom 
were of lawful age, namely, Jane Wallach, of 333 East 68th 
Street, New York City, New York, Edith Shepherd Gwath- 
mey, of Westbury, Long Isand, New York and Richard 
Wallach, of Ligonier, Pennsylvania, being children of 
Richard Wallach, a deceased brother of testatrix but the 
said Richard Wallach subsequently died on or about Octo¬ 
ber 17, 1948, intestate and leaving as his sole heirs at law 
and next of kin his sisters aforesaid and his widow, Kate 
P. Wallach, who has been heretofore appointed administra¬ 
trix of his estate by order of the Probate Court of West¬ 
moreland County, Pennsylvania; Helen Wallach Bruning, 
of 1620 Webster Street, Palo Alto, California, child of 
Marshall Wallach, a deceased brother of testatrix; Marshall 
Wallach, of Warrenton, Virginia, Henry C. Wallach, c/o 
Pan-Air Corporation, New Orleans Airport, New Orleans, 
Louisiana, Hope Wallach Barrage, of 921 North Wayne 
Street, Arlington, Virginia, and Robert R. Wallach, of 
Warrenton, Virginia, children of Robert Wallach, a de¬ 
ceased brother of testatrix. Your plaintiff is advised, and 
therefore avers, that, in view of the contention herein¬ 
before referred to, all of said persons should now be made 
parties defendant so that they may be heard with respect 
thereto. 

17. The defendant Edward A. Mitchell has demanded of 
plaintiff that he cause to be inventoried and appraised as 
a part of the estate of the said Emily Wallach Blair certain 
household furniture consisting of a maple bedroom suite 
with tesster bed, highboy, dresser, desk, oval table, rec¬ 
tangular table, bedside chest and four chairs, and also a 
secretary with glass doors, and a silver tea service con¬ 
sisting of tray, tea pot, sugar bowl, cream pitcher, tea 
caddy strainer, tongs and hot water pot on a stand, 
131 none of which has been inventoried or appraised 

' herein and none of which came into the possession 

of plaintiff as executor. 


18. Plaintiff has caused inquiry to be made concerning 
the articles referred to above and has been advised, and 
therefore avers, that the defendant Mary M. Chewning 
claims the aforesaid articles were given to her by the said 
Emily Wallach Blair in the early part of the year 1943 
when said defendant was about to be married; that she lived 
with the decedent continuously from that time until the 
latter died on January 5, 1948, except for a short period 
when the said Mary M. Chewning occupied a furnished 
apartment with her husband in Philadelphia, and by reason 
thereof had not removed said articles from 1607 New 
Hampshire Avenue, Northwest, Washington, prior to the 
death of testatrix, but she did remove them from said pre¬ 
mises shortly thereafter as property which belonged to 
her, such removal taking place prior to the qualification of 
plaintiff as executor. Plaintiff has advised the defendant 
Edward A. Mitchell of the foregoing facts given him by the 
defendant Mary M. Chewning but the said defendant Ed¬ 
ward A. Mitchell has requested plaintiff to submit for 
judicial determination by this Court the question whether 
or not there was in fact a valid gift inter vivos of said 
articles. Plaintiff is advised, and therefore avers, that he 
in such situation is entitled to the instructions and direc¬ 
tions of the Court with respect thereto. 

19. Plaintiff further shows to the Court that there did 
come into his possession, among the furnishings belonging 
to testatrix in her home in Newport, Rhode Island, a certain 
sideboard, described as Hepplewhite type, which has been 
included in the Additional Inventory of Appraised Personal 
Property filed in the Probate cause, and on which a value 

of Fifteen Dollars ($15.00) has been placed therein. 
132 The defendant Edward A. Mitchell, Jr., has demand¬ 
ed that said sideboard be delivered to him as the 
owner thereof, claiming that it was given to him by the 
testatrix in or about the month of February, 1946, but that 
he did not immediately remove the same from the property 
as he then was using a sideboard which belonged to his 
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sister, Mary M. Chewning, for which she had no immediate 
use. Plaintiff has advised the defendant Edward A. 
Mitchell of the foregoing facts given him by the defendant 
Edward A. Mitchell, Jr., and the said Edward A. Mitchell 
has also requested plaintiff to submit for judicial determi¬ 
nation by this Court whether or not there was in fact a 
valid gift inter vivos of said sideboard. Plaintiff is ad¬ 
vised, and therefore avers, that in such situation he is 
likewise entitled to the instructions and directions of this 
Court with respect thereto. 

Wherefore, the premises considered, plaintiff prays: 

3- That the aforesaid Jane Wallach, Edith Shepherd 
Gwathmey, Elate P. Wallach, individually and as adminis¬ 
tratrix of the estate of Richard Wallach, deceased, Helen 
Wallach Bruning, Marshall Wallach, Henry C. Walach, 
Hope Wallach Burrage and Robert R. Wallach be made ad¬ 
ditional parties defendant herein, that the process of this 
Court be issued requiring them to answer the exigencies 
of the original complaint as well as this supplement there¬ 
to, and that he may have such further orders as may be 
necessary to bring said parties before this Court by pub¬ 
lication or otherwise. 

2. That this Court advise and instruct plaintiff as to the 
disposition to be made of that portion of the estate of Emily 
Wallach Blair which would have passed under the aforesaid 
codicil to Rose Douglas Wallach had she survived the testa¬ 
trix. 

3. That this Court advise and instruct plaintiff whether 

or not the alleged gifts of the articles herein referred 
133 to constitute valid inter vivos gifts from the testatrix 
to the defendants Mary M. Chewning and Edward 
A. Mitchell, Jr., respectively, or whether said articles should 
be delivered over to plaintiff to be inventoried and ap¬ 
praised as assets of said estate. 

4. And for such other and further relief as the nature 
of the case may require. 

• ••••••• 
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134 Filed Jan 10 1949 

Answer of the Defendant, Edward A. Mitchell, to the Sup¬ 
plemental Complaint for the Construction of Will and 
Codicils and for Instructions. 

L This defendant admits the allegations of paragraph 15 
of the supplemental complaint, except that this defendant 
alleges that the question as to whether the property referred 
to in said paragraph became intestate property or passed 
to the defendants, William R. Merriam and John H. Mer- 
riam, Jr., pursuant to the provisions of Section 19-110 of 
the Code of Laws for the District of Columbia (1940 edi¬ 
tion) was raised by implication in the allegations of para¬ 
graph 13 of the original complaint and because this defend¬ 
ant was advised and believed that it was so raised, he also 
raised the said question in paragraph 5 of his answer to 
the original complaint. This defendant is willing and de¬ 
sires that the Court give its instructions to the executor 
upon this question. 

2. This defendant admits the allegations of paragraphs 
16 and 17 of the supplemental complaint 

3. This defendant is without knowledge or information 
sufficient to form a belief as to whether or not the property 

referred to in paragraph 18 of the supplemental corn- 

135 plaint was given by testatrix before her death to 
Mary M. Chewning, except that the defendant has 

been advised that said property has been claimed by said 
Mary M. Chewning as a gift from the testatrix prior to 
her death. This defendant is advised and therefore alleges 
that the remaining allegations in the said paragraphs are 
statements of evidence which he is not required to answer. 
This defendant desires and requests that a judicial deter¬ 
mination be made as to whether or not the testatrix prior 
to her death gave the said property to the said Mary M. 
Chewning as a gift and that the Court instruct the executor 
in the premises. 


> 
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4. This defendant is without knowledge or information 
sufficient to form a belief as to whether or not the property 
referred to in paragraph 19 of the supplemental complaint 
was given by testatrix prior to her death to Edward S. 
Mitchell, Jr., except that defendant has been advised that 
said property has been claimed by said Edward A. Mitchell, 
Jr., as a gift from the testatrix prior to her death. This 
defendant is advised and therefore alleges that the reman- 
ing allegations in the said paragraphs are statements of 
evidence which he is not required to answer. This defendant 
desires and requests that a judicial determination be made 
as to whether or not the testatrix prior to her death gave 
the said property to the said Edward A. Mitchell, Jr., as a 
gift and that the Court instruct the executor in the premises. 

Whebefobe, This defendant demands that the Court con¬ 
strue the last will and codicils thereto of the late Emily 
Wallach Blair and instruct the plaintiff (1) that upon the 
death of Rose Douglas Wallach Merriam the property to 
which she would have been entitled under the second codicil 
to the will of the testatrix, had she survived the testatrix, 
became intestate property and passed to the heirs 
136 at law and next of kin of testatrix as such; (2) that 
the property referred to in paragraph 18 of the sup¬ 
plemental complaint was not given by the testatrix prior to 
her death to Mary M. Chewning; (3) that the property re¬ 
ferred to in paragraph 19 of the supplemental complaint 
was not given by the testatrix prior to her death to Edward 
A. Mitchell, Jr., and for such other and further relief as the 
case may require. 

• •••*•••* 

138 Filed Jan 13 1949 

Answer of Defendant Edward A. Mitchell, Jr. 

To Supplemental Complaint. 

L This defendant is informed by counsel that it is not 
necessary to answer the allegations contained in paragraph 
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15 for the reason that he has no interest in the issne raised 
and, farther, the same involves a qnestion of law. 

2. This defendant is informed that he is not reqnired to 
answer the allegations contained in paragraph 16. 

3. This defendant neither admits nor denies the allega¬ 
tions contained in paragraph 17, having no personal knowl¬ 
edge thereof. 

4. This defendant has been advised by counsel that it is 
not necessary for him to answer the allegations contained 
in paragraph 18 for the reason that he has no personal 
interest therein. 

5. This defendant admits the allegations contained in 
paragraph 19 with reference to his claim of ownership of 
the sideboard mentioned therein, but neither admits nor 
denies the remaining allegations with reference to the re¬ 
quest of the defendant Edward S. Mitchell. 

Whebefobe, this defendant demands: 

1. That the Court instruct the Plaintiff that he is the 
owner of the sideboard mentioned in paragraph 19. 


140 Filed Jan 18 1949 

Answer of the Defendant, William R. Merriam, to the Sup¬ 
plemental Complaint for the Construction of Will and 
Codicils and for Instructions. 

1. In answer to allegations contained in paragraph 15, 
this defendant contends that the provisions of Section 19- 
110 of the Code of Laws for the District of Columbia (1940 
edition) conclusively settle as a matter of law the right of 
this defendant and his brother, John H. Merriam, Jr., to suc¬ 
ceed to all interests and rights of their mother, Bose Douglas 
Wallach Merriam, under said will and codicils. 

2. In answer to the allegations contained in paragraph 
16, this defendant denies the necessity of making persons 
named in said paragraph parties to this suit since as a 
matter of law under the code provisions above referred to 
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this defendant and his brother, John H. Merriam, Jr., dear¬ 
ly succeed to the rights of their mother, Rose Douglas Wal- 
lach Merriam. 

3. This defendant is without knowledge or information 
sufficient to answer the allegations contained in paragraphs 

17,18 and 19. ;• 

' - . . • * • 

Wherefore, this defendant prays and demands: 

* 1 * 

1. That the court construe the last will and codicils there¬ 
to of the late Emily Wallach Blair to the effect that 
141 this defendant and his brother, John H. Merriam, Jr., 

succeed to all rights and interests of their mother, 
Rose Douglas Wallach Merriam, under said will and codi¬ 
cils. 


142 Filed Jan 18 1949 

Answer of the Defendant, John H. Merriam, Jr., to the Sup¬ 
plemental Complaint for the Construction of Will and 
Codicils and for Instructions. 

1. In answer to allegations contained in paragraph 15, 
this defendant contends that the provisions of Section 19-110 
of the Code of Laws for the District of Columbia (1940 
edition) conclusively settle as a matter of law the right of 
this defendant and his brother, William R. Merriam, to 
succeed to all interests and rights of their mother, Rose 
Douglas Wallach Merriam, under said will and codicils. 

2. In answer to the allegations contained in paragraph 
16, this defendant denies the necessity of making persons 
named in said paragraph parties to this suit since as a 
matter of law under the code provisions above referred to 
this defendant and his brother, William R. Merriam, clearly 
succeed to the rights of their mother, Rose Douglas Wal¬ 
lach Merriam. 

3. This defendant is without knowledge or information 

sufficient to answer the allegations contained in paragraphs 
17,18 and 19. • * . 




Wherefore, this defendant prays and demands: 

1. That the conrt constrne the last will and codicils there¬ 
to of the late Emily Wallach Blair to the effect that 

143 this defendant and his brother, William R. Merriam, 
succeed to all rights and interests of their mother, 

Rose Douglas Wallach Merriam, under said will and 
codicils. 

144 Filed Apr 6 1950 

Pretrial Proceedings. 

Statement of Nature of Case : Suit to construe a Will 
and Codicils of decedent as to persons who under the law 
take under the Will and also as to the identity of the parties 
mentioned in the Will. 

As of the time of Pretrial the issues are reduced to two, 
being the following: 

1. Does the person named in the second codicil, dated 
May 29, 1947, as “my nephew, Edward A. Mitchell” refer 
to the decedent’s nephew, Edward A. Mitchell, or to her 
grand-nephew, Edward A. Mitchell, Jr., his son? Edward 
A. Mitchell’s claim is that the disposition is plain and unam¬ 
biguous in its reference to him. His son, on the other hand, 
claims that taking into consideration the fact that his sister, 
Mary M. Chewning, the decedent’s grand-niece, was desig¬ 
nated as niece in said codicil, together with the previous 
testamentary disposition and codicils, and other facts to 
be adduced at the trial, decedent referred to him, and for 
these reasons there was a latent ambiguity in said codicil 
with respect to identification. Counsel for Edward A. 
Mitchell, decedent’s nephew, states that there is no latent 
ambiguity so far as his identification as the party meant in 
the second codicil is concerned and that no evidence is ad¬ 
missible to change the specific meaning of the words “my 
nephew, Edward A. Mitchell.” This proposition is 

145 disputed by counsel for Edward A. Mitchell, Jr., the 
grand nephew. 
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2. It being agreed that testatrix had made certain dis¬ 
positions of her property to her sister, Bose Donglas Mer- 
riam, who preceded testatrix, whether her two sons, Wil¬ 
liam B. Merriam and John H. Merriam, Jr., take the share 
of their deceased mother or whether testatrix died intes¬ 
tate as to this property. This question relates only to the 
residuary estate left to Mrs. Merriam, no question being 
made in respect of her sons taking of any specific bequest 
in her stead. 

Stipulations : By agreement of counsel for the respective 
parties, present in Court, it is ordered that the subsequent 
course of this action shall be governed by the following 
stipulations unless modified by the Court to prevent mani¬ 
fest injustice: 

Parties stipulate that Mary A. Chewning referred to in 
the second codicil as niece, is the same person as Mary M. 
Chewning referred to in the first codicil as granddaughter, 
and that she is in fact the grand-niece of decedent. 

Parties further stipulate that said gifts of personal prop¬ 
erty to Mary M. Chewning and Edward A. Mitchell, Jr., 
her brother, referred to in paragraphs 17 and 19 of the 
supplemental complaint, were valid gifts inter vivos. 

Bolithia J. Laws, 

Dated March 23,1950. Pretrial Justice. 

Bemarks of Pretrial Justice for consideration of Trial 
Justice: 

Attorneys authorized to act: 

Minor, Gatley, & Drury by John M Lynham, 

Plaintiff. 

Dean Hill Stanley, 

Atty. for Deft. Edward A. Mitchell. 

P. J. J. Nicolaides, 

Atty. for Edward A. Mitchell , Jr., and Mary Mitchell 
Chewning. 

Henry Bavenel, 

Atty. for Wm. R. and John H. Merriman, Jr. 

• •••••••# 
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146 Filed May 18 1950 

Findings of Facts. 

1. Emily Wallach Blair, (hereinafter referred to as the 
testatrix) late a resident of the District of Colombia, died 
therein on Janoary 5, 1948. 

2. Testatrix left a last will and testament dated Septem¬ 
ber 30,1942, a first codicil thereto dated December 17,1946, 
and a second codicil thereto dated May 29,1947. Said will 
and codicils were admitted to probate and record by this 
Court, holding a Probate Court on April 21, 1948, in the 
cause known on the docket of said Probate Court as Ad¬ 
ministration Number 70,606, and letters testamentary there¬ 
under were granted to plaintiff as the executor nominated * 
in and by said will. 

3. In her said will the testatrix, exercising a power of 
appointment given her in the will of her deceased husband, 
gave, devised and bequeathed all of the property subject to 
said appointment in fee simple, in equal shares unto her 
sister, Mary Alexander Mitchell, and her sister, Bose 
Douglas Merriam, and devised and bequeathed in fee sim¬ 
ple all the rest, residue and remainder of her estate find 
property unto her said sisters in equal shares. 

4. Said Mary Alexander Mitchell died July 14,1946, and 
in the said second codicil to her will the testatrix devised, 

bequeathed and appointed in fee simple any part of 

147 her estate to which Mary Alexander Mitchell would 
have been entitled under the testatrix’s said will, 

“unto Edward A. Mitchell, Jr., and Mary M. Chewning, 
grandchildren of the said Mary Alexander Mitchell.” 

5. In the said second codicil to her will testatrix after 
ratifying and confirming her said will and first codicil 
thereto in every respect save so far as any part of them 
was inconsistent with the second codicil, in Item II thereof 
provided as follows: 

“I give and bequeath my furniture and household 
effects, silverware, pictures, objects of art, jewelry. 


j 

i 


23 


automobiles and articles of personal use, including 
wearing apparel, in absolute estate, unto my sister. 
Rose Douglas Wallach Merriam; my niece, Mary A. 
•Chewning; and my nephew, Edward A. Mitchell, to be 
divided among them, one-third unto each. My Execu¬ 
tor shall be authorized to take the joint receipt of said 
three beneficiaries, who shall agree among themselves 
as to the proper division of said articles and the par¬ 
ticular articles which each shall receive, based on the 
appraised value thereof or such other method of valua¬ 
tion as they shall mutually consider fair and equi¬ 
table.” 

6. Rose Douglas Wallach Merriam died July 21, 1947, 
leaving her surviving two sons, the defendants, William R. 
Merriam and John H. Merriam, Jr. 

7. The defendant, Edward A. Mitchell, is the nephew of 
the testatrix and the son of said Mary Alexander Mitchell. 

8. The defendants, Mary Mitchell Chewning and Edward 
A. Mitchell, Jr., are respectively the grandniece and grand¬ 
nephew of the testatrix and the grandchildren of the said 
Mary Alexander Mitchell, and children of „ Edward A. 
Mitchell, presently Rear Admiral, Retired. 

9. Mary A. Chewning, referred to in the said second codi¬ 

cil as niece, is the same person as Mary M. Chewning, 
148 referred to in the first codicil as granddaughter and is 

in fact the grandniece of the testatrix. 


Conclusions of Law. 

v . V \ • * '■ '' 

L No latent ambiguity exists in Item II of the said 
second codicil to the last will and testament of the testatrix. 


A latent ambiguity must appear on the face of the paper. 
If it does not appear on the face of the paper, it is not a 
latent ambiguity. 


2. The defendant, Mary Mitchell Chewning, grandniece 
of the testatrix, is entitled to receive under -the said second 


codicil the property therein bequeathed unto the person 
referred to therein as “my niece, Mary A Chewning.” 


i 





24 


3. The defendant, Edward A. Mitchell, nephew of the 
testatrix and presently Bear Admiral, United States Navy, 
Retired, is entitled to receive nnder the said second codicil 
the property therein bequeathed unto the person referred 
to therein as “my nephew, Edward A. Mitchell.’’ 

4. The defendants, William R. Merriam and John H. 
Merriam, Jr., are entitled to receive nnder the said will and 
codicils all property, real and personal, which their mother, 
said Rose Douglas Wallach Merriam would have received 
had she survived the testatrix. 

5. The gifts of personal property to Mary M. Chewning 
and Edward A. Mitchell, Jr., her brother, referred to in 
paragraphs 17 and 19 of the supplemental complaint, were 
valid gifts inter vivos , made by the testatrix to said Mary 
M. Chewning and Edward A. Mitchell, Jr., before her death 
and should not be included in the inventory of testatrix’s 
personal estate. 

T. Alan Goldsbobough, 

May 17th, 1950. Judge'. ' 

Seen and notice of presentation waived: 

P. J. J. Nicolatoes, 

Attorney for Defendants, Edward A. Mitchell > Jr., and 
Mary M. Chewning. 

149 Lawrence A. Baker, 

Henry Ravenel, 

Attorneys for Defendants, William R. Merriam and 
John H. Merriam, Jr. 

Dean Hill Stanley, 

Attorney for the Defendant, Edward A. Mitchell. 

Arthur P. Dbttby, 

Attorney for Plaintiff. 
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150 Filed May 18 1950 t;.v^ ' i‘ Z 

Judgment. 

. <• .... .• 

This cause came on to be heard at this term and upon 
consideration of the pleadings and evidence, it is by the 
Court this 17th day of May, 1950, 

Adjudged, Obdebed, and Decbeed, that the executor be 
and he hereby is instructed as follows: 

1. Mary A. Chewning, referred to in the second condicil 

of the will of Emily Wallach Blair, deceased, is the same 
person as Mary M. Chewning, referred to in the first codicil 
to the said will and is entitled to receive under the said 
second codicil the property therein bequeathed unto the 
person referred to in the said second codicil as “my niece, 
Mary A. Chewning”.; . , 

2. The defendant, Edward A. Mitchell, nephew of the 
testatrix and presently Bear Admiral, United States Navy, 
Retired, is entitled to receive under said second codicil the 
property therein bequeathed unto the person referred to 
therein as “my nephew, Edward jA Mitchell ,, . > ‘ ^ J’ * 4 

3. The defendants, William B. Merriam and John H. 
Merriam, Jr., only issue of Bose Douglas Wallach Merriam, 
deceased, are entitled to receive all property, real and per¬ 
sonal, to which their said mother, Bose Douglas Wallach 
Merriam would have been entitled under said will and 

codicils had she survived said testatrix. " V -yv- 

151 4. The personal property referred |om m para: 
graphs 17 and 19 of the supplemental complaint was 

not owned by the testatrix at the time of her death, does 
not constitute a part of her estate, and should not be in- 
duded in the inventory of testatrix personal estate." 

' * • * r 

T. Alan Goldsbobough, 

Judge 


■ : Vy. 


If 




• V' v'.*#'>]•- 




t 
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There is no award for costs assessed against any of the 
parties to this action. 

T. Alan Goldsbobough, 

Jndge 

May 17/50 

■ • • • • • • • • 

152 Filed Jnn 9 1950 

Notice of Appeal 

Notice is hereby given this 9th day of June, 1950, that 
Edward A. Mitchell, defendant, hereby appeals to the 
United States Court of Appeals for the District of Colum¬ 
bia from so much of the judgment of this Court entered on 
the 18th day of May, 1950, in favor of William R. Merriam 
and John H. Merriam, Jr., defendants, against said de¬ 
fendant, Edward A. Mitchell, as adjudged that said William 
R. Merriam and John H. Merriam, Jr., are entitled to re¬ 
ceive all property, real and personal, to which their mother, 
Rose Douglas Wallach Merriam, would have been entitled 
under decedent’s will and codicils had she survived said 
decedent. 

• ••••••• 

154 Filed Jun 13 1950 

Notice of Appeal 

Notice is hereby given this 13th day of June, 1950, that 
Edward A. Mitchell, Jr. hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 18th day of May, 
1950 in favor of Edward A. Mitchell against said Edward 
A. Mitchell, Jr. 

• ••••••• 
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155 Filed Jnn 21 1950 

L 

Stipulation of Certain Facts of Which the Court Took 
Judicial Notice at the Trial. 

- The United States District Court for the District of 
Columbia, having at the trial taken judicial notice of the 
records of the Probate Division of said Court in the pro¬ 
ceedings entitled, “In re Estate of Emily Wallach Blair, 
Deceased, Administration No. 70,606,” and reference there¬ 
to having been made during the trial of the case, it is 
stipulated and agreed by and between the attorneys for 
the defendants, Edward A. Mitchell, Edward A. Mitchell, 
Jr., William R. Merriam, and John H. Merriam, Jr., that 
the records in said proceedings disclose the following facts, 
the defendants, Edward A. Mitchell, Jr., William R. Mer¬ 
riam, and John H. Merriman, Jr., reserving their objection 
to the consideration of such facts on the ground that the 
same are immaterial and irrelevant to any issues involved 
in the case, to-wit: 

1. The inventory of appraised personal estate of de¬ 
cedent, Emily Wallach Blair, filed by the plaintiff in said 
proceedings on March 20,1948, discloses personal estate of 
an appraised value of $144,226.71. 

2. The inventory of money and debts owed said decedent, 
filed by the plaintiff in said proceedings on June 28, 1948, 
discloses money and debts owed to decedent in the sum of 

$71,530.84. 

156 3. The additional inventory of appraised personal 
estate of said decedent, filed by the plaintiff in said 

proceedings on September 17, 1948, discloses additional 
personal estate of an apraised value of $7,114.00. 

4. The additional inventory of appraised personal estate 
of said decedent, filed by the plaintiff in said proceedings 
on December 7,1948, discloses additional personal estate of 
an appraised value of $3,529.25. 





28 


5. The second account of the plaintiff and his report 
nnder Rule 49 of the United States District Court for the 
District of Columbia, filed in said proceedings on April 5, 
1950, discloses an undistributed balance in decedent’s es¬ 
tate of cash in the amount of $46,318.88, and personal prop¬ 
erty of an appraised value of $124,037.80, subject to execu¬ 
tor’s commissions and a determination of Federal estate 
taxes. 

6. The said second account of the plaintiff and his said 
report under said Rule 49, discloses that the executor has 
sold certain of the personal estate referred to in Item II 
of the second codicil of decedent’s will, for the sum of 
$18,269.91, and that there remains in the possession of the 
executor personal property referred to in Item II of the 
second codicil of decedent’s will of the appraised value of 
$23,986.30. 

n. 

7. Although the following facts do not appear from the 
records of the Probate Division of the said Court, it is 
agreed as follows, to-wit: 

(a) The real property in Item I of decedent’s will was 
sold subsequent to decedent’s death by the devisees of said 
real property for the net sum of $83,778.75. 

(b) The plaintiff has paid from the assets of de- 

157 cedent’s estate Federal estate taxes in the amount 
of $52,477.30. 

• • • • • • 

158 Filed Jun 21 1950 

Statement of the Points on Which the Defendant, Edward 
A. Mitchell, Intends to Bely on His Appeal 

The United States District Court for the District of 
Columbia ruled and entered judgment in accordance with 
its ruling that Rose Douglas Wallach Merriam, one of the 
residuary legatees under the will of Emily Wallach Bair, 
deceased, having predeceased the testatrix, the share of the 
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residue of the estate which she would have received had 
she survived the testatrix, is distributable to her two sons, 
the defendants, William E. Merriam, and John H. Merriam, 
Jr. This defendant relies upon the contention that Rose 
Douglas Wallach Merriam, having predeceased the testa¬ 
trix, her share of the residue of the estate became intestate 
property and is distributable to the heirs of decedent of 
whom this defendant is one. 

• • • • • " ■ • #•, t ’’ • 

160 Filed June 21 1950 " 

Statement of Points Upon Which Appellant Edward A. 

Mitchell, Jr. Intends toRely. t 

1. That the Court erred in refusing to hold that based 
on the pleadings, exhibits and pre-trial proceedings there 
was a latent ambiguity in the second codicil. 

2. That the Court erred in deciding the case without first 
permitting counsel to argue the facts and/or the law. 

3. That the Court committed an abuse of discretion in 
deciding the case without first permitting counsel to submit 
a memorandum of authorities. 

4. That the Court erred in ruling that as to whether there 
was a latent ambiguity, there was nothing involved but a 
question of law. 

5. That the Court erred in ruling as a matter of law 
that in order for a latent ambiguity to exist it must appear 
on the face of the paper. 

6. That the Court erred in striking out all the evidence 
relating to the relationship between the testatrix and her 
nephew, grandnephew and niece. 

7. That the Court erred in ruling as a matter of law that 
the defendant Edward A. Mitchell, nephew of the testatrix 
and presently Bear Admiral, TJ. S. Navy, Retired, was en¬ 
titled to receive under the second codiciL 

8. That the Court erred in not ruling that based on the 
evidence submitted there was a latent ambiguity in the 
second codiciL 
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9. That the Court erred in not ruling that based on the 
evidence submitted the person mentioned in the sec- 

161 ond codicil as * 1 my nephew Edward A. Mitchell” had 
been identified as the testatrix’s grandnephew, Ed¬ 
ward A. Mitchell, Jr. 

• ••••••• 

162 (Excerpts from Docket Entries). 

Date Proceedings Fees Total 

1950 

• ••••••• 

June 9 Cost Bond on appeal of deft. #1 with 
U. S. Fidelity & Guaranty Co. for 
$250.00 approved and filed 

• ••••••• 

June 13 Cost bond on Appeal of Edward A. 

Mitchell, Jr. in the sum of $250.00 
with Hartford Accident & Indem¬ 
nity Co., Surety approved and filed 

• ••••••• 


/ 
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EXCERPTS FROM TESTIMONY AND PROCEEDINGS 

Mr. Nicolaides: Appearing for the son, Edward A. 
Mitchell, who is appearing on my left, our position 
7 here is that, taking into consideration the pleadings 
of this case, together with the exhibits, and the pre¬ 
trial proceedings, which I do not know whether Yonr Honor 
has yet read, there has been shown already that there is a 
latent ambiguity and we should proceed to offer evidence 
to determine who was meant by the term “Edward A. 
Mitchell’* from that time on. If Your Honor disagrees 
with me and feels there has not been a latent ambiguity 
shown at this point we will offer evidence on that point 


8 The Court: The reason the Court thinks there is 

a latent ambiguity is this: Under the will one-half 
of the property is left to Mrs. Mitchell — no, under the first * 
codicil part of her estate goes to Edward A. Mitchell, Jr. 
and Mary M. Chewning. Now, in the second codicil it de-. 
vises as to Mary A. Chewning and Edward A. Mitchell, 
which could be argued are the same two people she intended 
to mention. The Court thinks there is an ambiguity of it 
All right, gentlemen, proceed. - 

Mr. Nicolaides : If the Court please, to make our posi¬ 
tion clear, I want to point out that under the first codicil 
Mary A. Chewning and her brother, Edward A. Mitchell, 
were each given a one-fourth interest in the personal prop-! 
erty. There is no dispute about that by anybody connected 
with this case. ^ T ~ : 


‘r; jv 


. 

9 Our position is that under the second codicil Mary 
A. Chewning’s one-fourth interest in the personal 
property was increased to a one-third interest There is no 
dispute by anybody on that point We contend further that 
by the second codicil the said Edward A. Mitchell who was 
receiving a one-fourth interest of the personal property, 




i ‘ v * ,: • * ’ 
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under the first codicil, he, like his sister’s interest, was 
merely increased to a one-third. That is our position. 

Opening Statement on Behalf of Defendant 
Edwaed A. Mitchell 

Mr. Stanley: May I make a statement. Your Honor, to 
make dear the position of Admiral Mitchell f I represent 
Edward A. Mitchell, the nephew of the testatrix. May I 
point out just the salient points of my position in the case? 
Out first point will be that when the testatrix said “my 
nephew, Edward A. Mitchell” that she was referring to 
her nephew. She had a nephew, Edward A. Mitchell, who 
is Admiral Mitchell, and that under those circum- 
10 stances he—I am stating my position with due def¬ 
erence to what I understand to be your ruling- 

The Court: I can change my mind in five minutes if it is 
proper to do so. 

Mr. Stanley: Very well. Our position will be that that 
does not create a latent ambiguity. Just to illustrate for 
a moment, a latent ambiguity, and I shall ask Your Honor 
to hear me later on in the case on the law, is created in a 
will not when there is a person in being by the description 
named in the will to take but where there is more than one 
person by that name or that description or where property 
is incorrectly described, and the description can be stricken 
out, and still the will be intelligent So, we shall argue, 
and I will present to Your Honor cases, to the effect that 
where regardless of what perhaps may have been in the 
testatrix’s mind, that cannot be altered, as the decisions 
all, I think, will support me, by extraneous evidence to 
show that when the testator actually names a person by 
description that person must take- 

The Court: If there is no ambiguity, there is no am¬ 
biguity. 

Mr. Stanley: We shall insist that Admiral Mitchell is a 
nephew. His name is Edward A. MitchelL We shall also 
present to Your Honor evidence which we consider incon- 
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trovertible that the testatrix always knew the young- 
11 er man, the son of a Admiral Mitchell, as Edward A. 

Mitchell, Jr., and so referred to him in all the docu¬ 
ments. 

You will find that in the first codicil of her will, to which 
Your Honor has referred, she did refer to him as Edward 
A. Mitchell, Jr., showing that she made a distinction be¬ 
tween the Admiral, Edward A. Mitchell, her nephew, and 
her grandnephew, Edward A. Mitchell, Jr. 

• ••••••• 

13 I shall, of course, object to any evidence being 
introduced here to show that anyone else is entitled 
here except the person named, namely, “my nephew, Ed¬ 
ward A. MitchelL” You, doubtless, do not want to hear 
me on that right now. 

20 The Court: You see, this is all new to me. It is a 
matter that you gentlemen have thought about a 

great deal I did not know anything about it three-quarters 
of an hour ago. But, upon reflection, as far as I can see, 
unless you know some reason to the contrary—you are 
claiming latent ambiguity—it does seem that probably you 
should present such evidence as you think is relevant on 
that question. If the Court decides there is not latent am¬ 
biguity, except for the record, of course, the testimony will 
be stricken out I think you should proceed. 

• ••••••• 

Mr. Stanley: I understand now that for the moment, at 
any rate, the evidence which Your Honor is going to permit 
Mr. Nicolaides to proceed with is evidence which will indi¬ 
cate a latent ambiguity, not evidence which is intended to 
change what the will itself said. 

The Court: What the Court thinks it should do 

21 is this: The Court thinks that this testimony should 
be admitted subject to exception; that is, subject to 

being stricken out; and I think I should be liberal in letting 
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him offer such testimony as he sees fit Then I will have 
to analyze it after it is put in. 

Mr. Stanley: If it pleases Your Honor, instead of jump¬ 
ing up and objecting to every question, may it be under¬ 
stood that I object to any evidence being put in either on 
the question of latent ambiguity or to proof by extraneous 
evidence that the will meant something else than what the 
literal words saidf 
The Court: Yes, sir. 

Mr. Stanley: If Your Honor will please allow me an 
exception then I will forget about it? 

• ••«•••• 

22 Frederick S. Tyler was called as a witness by and 
on behalf of the defendant, Edward A. Mitchell, and 

being first duly sworn was examined and testified as follows: 

Direct examination. 

By Mr. Nicolaides: 

• ••••••• 

Q. What is your occupation? A. Attomey-at-law. 

Q. You are a member of this Bar? A. I am; been for 
some 40 years. 

Q. I hand you a document, which has been received in 
evidence, which appears to be a codicil, dated December 17, 
1946, to the will of Emily Wallach Blair, and ask you to 

please read it first. A. “Emily Wallach Blair-” 

. Q. I meant to yourself. A. Yes, sir, I have read it. 

Q. What, if anything, did you personally have to do with 
the preparation of that codicil? A. I feel very certain that 
I wrote it I also witnessed it 

Q. You say you prepared that codicil? A. I think 

23 so, yes, sir. 

The Court: Is that the first one? 

Mr. Nicolaides: Yes, sir. 

By Mr. Nicolaides: 

Q. I ask you to read the next document, which appears 
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to be a codicil to the will of Emily Wallach Blair, and 
which bears the date of May 29, 1947. Bead it to yourself 
' first A. Yes, sir. 

Q. What did you have to do with the preparation of that 
document? A. I prepared that document 

Q. In other words, you prepared the first and second 
codicils! A. I prepared both codicils, yes, sir. 

Q. From whom did you receive your information to pre¬ 
pare those codicils ? A. My best recollection is I received 
the information direct from Mrs. Blair, as to the first codi¬ 
cil, and I received the information as to the second codicil 
through J. Fontaine HalL 

Q. Who is he? A. He is the trust officer of The National 
Savings and Trust Company. 

Q. I direct your attention to the fact that in what we 
call the second codicil you refer to therein Edward 
24 A. Mitchell, nephew, and Mary M. Chewning as niece; 
is that correct? A. Yes, sir. 

Q. Are they the same people referred to in the first codi¬ 
cil? A. I so understood, yes, sir. 

The Court: That is clearly a conclusion. , 

Mr. Nicolaides: I believe this witness has testified that 
he prepared the first codicil from information obtained 
from the testatrix, that he received the information for the 
preparation of the second codicil from Mr. Hall of the Na¬ 
tional Savings and Trust Company, and then that the in¬ 
formation that he received from Mr. Hall of The National 
Savings and Trust Company was that they were to be the 
same people as in the first codicil Maybe I misunderstood 
him. 

By Mr. Nicolaides: 

Q. I will ask you now is that the way you understood 
the information? 

The Court: You see, I do not know what this witness 
knew about the family. He could have taken that for 
granted very easy without knowing there were two of them. 
You see what I mean? 
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Mr. Nicolaides: I may have misunderstood him. I 
thought he testified that the original information for the 
first codicil came from Mrs. Blair. 

The Witness: It did. 

25 Mr. Nicolaides: And that the information for 
the second came from Mr. Hall and it was to be the 

same two people as were in the first codicil. 

The Court: He said that is what he understood. 

Mr. Nicolaides: That is what he was told. 

The Court: He said that is what he understood. He may 
say the other but he has not said it yet. 

The Witness: If you want me to enlarge on it, I will tell 
you the circumstances. 

Mr. Nicolaides: We are trying to get the facts here. 

Mr. Stanley: This is a very technical problem. I should 
not like to have the witness turned loose to talk. I think 
he should be given specific questions and get specific an¬ 
swers. I object to what he understood. Over my objection 
you are admitting certain testimony. Under that admission, 
over my objection, he may say, “Mrs. Blair told me to do 
certain things,” hut he cannot say what he understood. 
The Court: That is true. 

By Mr. Nicolaides: 

Q. What were your instructions as to preparation of the 
second codicil as it related to the first codicil? 

The Court: If any. 

Mr. Stanley: From whom? 

Mr. Nicolaides: Mr. Hall he has already said. 

The Witness: My instructions as to the first codi- 

26 cil were received from Mrs. Blair herself on the sec¬ 
ond floor of her house where I went to see her myself. 

The second codicil, I received the instructions from Mr. 
Hall, and I prepared the second codicil and was asked to 
take it up to Mrs. Blair for execution. When we telephoned 
to Mrs. Blair to say I was coming up to have it executed 
she said, through her butler, she had a headache and did 


37 


not want to see anybody that afternoon but she would let 
Mr. Hall know when she did want to see us. Two or three 
days subsequently she telephoned Mr. Hall and asked him 
to have Mr. Tyler bring the paper up for execution. When 
that happened I was down at the court house and they could 
not find me. So, I did not go up and was not a witness to 
the second codicil. So, the codicil was sent up by someone 
else. I was not a witness to it, simply because they could 
not find me. I was down here working somewhere in the 
court house. 

By Mr. Nicolaides: 


Q. What I want to find out now is when you received the 
instructions from Mr. Hall with respect to the second codicil 
what, if anything, was said to you as the persons that were 
to be named in there with reference to the persons in the 
first codicil, whether they were to be the same people! _ 
Mr. Stanley: May it please Your Honor, you can readily 
see that this is carrying the evidence one step further than 
is usually attempted in a case where there is a con- 
27 troversy over what a testatrix said. Now, this wit¬ 
ness is being asked what his superior officer told him 
the testatrix told the superior officer. 

The Witness: There is no superior officer in it I was 
an independent lawyer in the matter. 

Mr. Stanley: I did not mean to offend the witness. In 
any event he is telling us or attempting that someone of 
his associates, if I may put it that way, told him to do such 
things. I submit that is very objectionable and I do object 
to it. 


Mr. Nicolaides: If Your Honor will remember, I 
made the statement that our position was that by the first 
codicil Mary Chewning and her brother, Edward A. Mitchell 
received one-fourth of the personal property as well as one- 
fourth of certain other property, and by the second codicil 
the only change that was made is that Mary Chewning’s 
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ell’s was increased from one-fourth to one-third. I think if 
this witness can testify that that was a change that was in¬ 
tended to be made by this codicil, he having prepared the 
first codicil from instructions received from the testatrix, 
he has a right to do so. 

The Court: You are testifying right in his face. 

Mr. Nicolaides: I apologize to the Court for doing 
that. I did not make any statement to Your Honor that I 
have not made before in open Court. 

28 The Court: I am going to listen to what the wit¬ 
ness has to say. Of course, it is not a conclusion if 

he knows of it in fact, but it all goes in subject to exception. 
He has not said anything yet that is admissible in evidence. 

By Mr. Nicolaides: 

Q. Mr. Tyler, what were you told with respect to the per¬ 
sons that were to be named in the second codicil with rela¬ 
tion to the persons named in the first codicil? A. I was 
told they were the same people. I never heard of any other 

than this one gentleman that is named. 

• ••••••• 

Cross-examination. 

By Mr. Stanley: 

Q. You said you prepared yourself the first codicil from 
information you directly received from Mrs. Blair? A. 
That is right 

Q. The first codicil leaves the property, does it not, that 
would otherwise have gone to Mary Alexander Mitchell to 
Edward A. Mitchell, Jr. and Mary M. Chewning; that is 
correct, isn’t it? A. I think so. 

Q. So Mrs. Blair told you in her instructions as to the 
first codicil that Junior, Edward A. Mitchell, Jr., was to be 
the legatee of half of what his mother would other- 

29 wise have taken had she survived? A. That is correct 

Q. Then, why, in obeying the instructions of your 
superior, didn’t you-A. (Interposing.) I object to that 


39 

superior. I had no instructions from any superior. I do 
not have to take that. 

Q. Well, from your associate, when you received the in¬ 
formation from your associate, Mr. Hall, as I understand it 
was, to prepare the second codicil- 

The Court: The witness has said that he did not know 
there was more than one man by that name. So, naturally, 
he would think it was the same one. 

By Mr. Stanley: 

Q. Why didn’t you put the “Junior” in the second one! 
A. I think probably because it was not expressed in the 
instructions that I got, the impression that I got, or the 
impression that I received. 

Q. Do not tell your impressions. A. What I was told was 
that the persons mentioned in the second codicil were just 
the same as those mentioned in the first codicil. 

Q. As far as these two people were concerned- A. I 

only heard of only one Edward A. Mitchell; I never heard 
of but one man by that name. I did not know that another 
one existed until I was contacted to testify in this case 
over the telephone. 

30 Q. So, when you put, from instructions from the 
testatrix, “Edward A. Mitchell, Jr.” in the first codi¬ 
cil it never accurred to you that there had been a Senior 
around or had at some time been a Senior, did it? A. I 
think we all know that where there is a Junior there has 
been a Senior. I think the Court can take judicial notice 
of that fact. 

The Court: I do not know about that. 

By Mr. Stanley: 

Q. What is your position at the Trust Company, or was 
at that time? A. I have no position at the Trust Company 
and never have had. That is why I have no superior officer. 

Q. You are a practicing lawyer with your own office? 
A. I have been for 46 years, but I am trying to retire now, 
but you will not let me. 
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Q. You had never discussed the Blair family estate with 
any of the officers or employees of the Trust Company prior 
to this time, had you? A. I do not recall it. The only thing 
that I was ever called on to do was to prepare these two 
papers. 

Q. The first codicil and second codicil? A. That is right. 
The first one, I was a witness, and the second, I would have 
been a witness, they tried to find me, but I was down at the 
court house and they could not get me. 

31 Q. Did you think that at the time you put “nephew” 
before “Edward A. Mitchell” in the second codicil 

that that meant the young man? A. Yes; I thought it meant 
the same Edward A. Mitchell named in the first codicil. 
The Court: He said he did not know it was but one. 

The Witness: I never heard of any second. 

By Mr. Stanley: 

Q. Did you know Edward A. Mitchell, Jr. was a great- 
nephew or simply a nephew? A. I do not know now. This 
has been several years. I do not know what I knew as to 
that relationship. 

The Court: He was a grandson, wasn’t he? 

Mr. Stanley: He was a grandnephew of the testatrix. He 
was a grandson of Mary Alexander Mitchell. She died and 
her share went to the two children. 

The Court: I understand it. 

Mr. Stanley: That is all. 

• ••••••• 

32 Josephine Walker was called as a witness by and 
on behalf of the defendant, Edward A. Mitchell, Jr., 

and being first duly sworn was examined and testified as 
follows: 

Direct examination. 

By Mr. Nicolaides: 

Q. What is your occupation, Mrs. Walker? A. Baby 
nurse. 
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Q. Did you know Mrs. Emily Wallach Blair? A. I did. 
Q. When did you first make her acquaintance? A. In 
February of 1947. 

Q. How did that come about? A. I was nursing Mrs. 
Chewning’s baby. 

Q. You say you made her acquaintance because you 

33 were nursing Mrs. Chewning’s baby? A. That is 
right 

Q. Was Mrs. Chewning living at Mrs. Blair’s house? 
A. Yes. 

Q. How long did you stay in Mrs. Blair’s house? A. One 
year. 

Q. You say you went there in February of 1947 ? A. That 
is right. 

Q. When did you leave, Mrs. Walker? A. January. 

Q. What was the occasion of your leaving? A. Mrs. 
Blair’s death. 

Q. During the time, the year, you were in the house, or 
approximately a year you were in the house, you were there 
for the purpose of taking care of Mrs. Chewning’s baby? 
A. That is right. 

Q. And when you say Mrs. Chewning you mean the sister 
of Mr. Ned Mitchell? A. That is right. 

Q. Was her husband, Mr. Chewning, living there? A. 
When he was not in school. 

Q. How often during that time did you see Mr. Ned 
Mitchell? A. Almost every day. 

Q. Was he living there? A. No. He called on Mrs. 
Blair. 

34 Q. During that period of a year that you were 
there, did you have conversations with Mrs. Blair? 

A. Oh, quite often. 

Q. How often, would you say? A. Practically every day. 
Q. Were there times when other people visited Mrs. Blair 
when you were there? A. Oh, yes; members of her family. 

Q. Did you ever hear Mrs. Blair refer either to Mrs. 
Chewning, whose baby you were nursing, or Mrs. Chewn- 
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ing’s brother, Mr. Edward Mitchell, by way of relationship? 
A. She always spoke of Mrs. Chewning as, “my niece, 
Mary” and of Mr. Mitchell as, “my nephew, Ned.” 

Q. Did yon see Admiral Mitchell there during that year? 
A. Yes, sir. 

Q. Approximately how often would you say you saw him 
there? A. A couple of times, maybe. 

Q. Did she on any occasion ever refer to him by way of 
relationship, or how did she refer to him? A. She would 
speak of him as the “Captain” or “Mitchie.” 

The Court: Captain or what? 

The Witness: “Mitchie.” 

By Mr. Nicolaides: 

Q. When did Mrs. Blair become very sick after you 

35 went there? A. In December. 

Q. December of 1947? A. Yes. 

Q. When did you say she died? A. In January. 

Q. 1948? A. That is right. 

Q. During the period you have just mentioned, when she 
was very sick, did she ever ask you to have any of her rela¬ 
tives come to see her? A. Often I would call Mr. Mitchell, 
Ned. 

Q. Was that at Mrs. Blair’s request or at your request? 
A. At her request. 

Q. How often would that be? A. Well, when she was very 
ill toward the end it was practically every day. 

Q. Do you know what was the reason that she wanted 
Ned Mitchell to come to see her? A. She would say she 
wanted him to take care of her business. 

Q. Did she at any time during the year that you were 
there or the last month when she was very sick, just before 
her death, did she ever request you to call Admiral 

36 Mitchell to come to see her? A. Never. 

Q. Did she on any occasion, in your presence, make 
any statements with reference to the disposition of her per¬ 
sonal property? By that I mean her furniture and silver- 
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ware and so forth? A. Quite often she would say she want¬ 
ed her niece, Mary, and her nephew, Ned, to have her lovely 
things, because they would appreciate them. 

Q. By her lovely things, what do you mean? A. I gath¬ 
ered personal belongings. 

Q. During this year that you were there, and during the 
last month when Mrs. Blair was very ill, and finally died, 
was Admiral Mitchell in the City of Washington? A. Yes. 

Q. During the time that you were there did a Mr. Baird 
ever come to see Mrs. Blair? A. I never met him but I 
heard he was in the house. 

Q. But you never saw him personally? A. Never. 

Q. Did a Mr. Fontain Hall come to see her while you 
were there? A. I heard he was in the house. 

Mr. Stanley: She said in both instances she heard he 
was in the house. I move that be stricken. 

The Court: All of this is going in subject to exception. 

37 By Mr. Nicolaides: 

Q. Did Mrs. Blair during the year that you were there 
ever say anything to you with respect to Ned Mitchell’s 
financial situation? A. Yes, many times. 

Q. What did she say. A. Well, she said he was a young 
man and he was struggling trying to get ahead and she 
had to take care of him. 

• ••••••• 

Cross-examination. 

. By Mr. Stanley: 

Q. Mrs. Walker, you stated that you were there from 
February 1947 until approximately February 1948? 

Mr. Nicolaides: Until she died. 

By Mr. Stanley: 

Q. Until she died in January 1948? A. Yes, sir. 

Q. Wasn’t there a period when the family went to New¬ 
port that you were not there? A. I went to Newport with 
the family. 
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Q. Did you go to Newport with the family! -A. Yes. 

Q. Did the Chewnings and the baby go with you? A. That 
is right. 

38 Q. Now, you were there continuously, as I under¬ 
stand you, from February 1947 until Mrs. Blair’s 

death? A. That is right 

Mr. Stanley: Subject to my objection I have nothing 
further. 

• ••••••• 

Mabel E. Moore was called as a witness by and on behalf 
of the defendant, Edward A. Mitchell, Jr., and being first 
duly sworn was examined and testified as follows: 

Direct examination. 

By Mr. Nicolaides: 

• •••••• 

Q. What is your present occupation? A. A nurse at the 
present 

Q. Do you know or did you know Mrs. Emily Wallach 
Blair? A. From 1941 through 1947. 

Q. From 1941 through 1947? A. I was jack-of-all-trades 
there. 

Q. You mean by that you were employed there? A. 
Yes. 

39 Q. Were you there continuously for that period? 
A. Yes, sir; went there in May 1941 and retired in 

1947, April, Easter Sunday. 

Q. April 1947? A. Yes, sir. 

Q. Did you go back again after April 1947? A. No, sir, 
I did not 

Q. During the time you were there, which I understood 
you to say was from May 1941 to April 1947, who else lived 
in the house besides Mrs. Blair? A. Neddie, Mary and 
Mrs. Mitchell, the grandmother of the two children. 

Q. That is Mrs. Blair’s sister? A. Sister; and Mrs. 
Mitchell’s grandchildren, Neddie Mitchell and Mary 
Mitchell. 
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Q. They lived at the house? A. Yes. They were single 
when I was there. They married during my time there. 

Q. Generally speaking, were they there during all of 
that time? A. All of that time except during the time the 
boy was in the service and when Neddie was in the Uni¬ 
versity of Virginia. 

Q. In the s umm ertime where did Mrs. Blair go to live? 
A. Newport, Rhode Island. 

40 Q. Did either Mrs. Chewning or Ned Mitchells go 
there? A. All the time except when Ned was in the 

service. 

Q. Did you ever hear Mrs. Blair refer to Mrs. Chewning 
and her brother Ned Mitchell? A. Yes. 

Q. In a family relationship way? A. Yes. 

Q. How would she speak of them? A. When the two 
Merriam boys were in the service she called all of them her 
nephews. When she was talking personally to me she called 
Mr. Mitchell “Neddie”, and she referred to Captain Mitch¬ 
ell as “Captain.” He was a Captain at that time. She re¬ 
ferred to him as “Mitchie.” 

Q. What was Mrs. Blair’s relationship to Mrs. Chewning 
and her brother Ned Mitchell ? A. They would be her great- 
niece and greatnephew. 

Q. What was her feeling toward them? A. Like her own 
children, she said. She said she felt they were her own 
children because the Captain had shirked his responsibility 
and she had raised them and she felt they were her own 
children. 

Q. Did you talk often with Mrs. Blair? A. I talked often 
with her every night. I read the first will she had made. 
She had the Wallach children in it. Somebody told her 
she was doing wrong. 

41 Q. We will not go into that. Let’s see if I under¬ 
stood you correctly. Except for the time that Ned 

Mitchell was away in school he lived with Mrs. Blair? 
A. He got an apartment on Connecticut Avenue and she 
gave him $100 a month to pay his rent. 
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Q. Was that Ned Mitchells home? A. After he married, 
yes. 

Q. What about before he married? A. Before he married 
that was his home at 1607 New Hampshire Avenue. 

Q. Mrs. Blair’s house? A. That is right. After he mar¬ 
ried this girl in Virginia they got an apartment up on 
Connecticut Avenue. 

Q. After he married would he come to see Mrs. Blair? 
A. Yes, sir. 

Q. How often? A. Have dinner all the time. 

Q. You say Mrs. Chewning lived there all that time? 
A. Yes. She would go to visit her husband while he was in 
school or else go down to their farm down in Maryland. 

Q. You were not there when Mrs. Chewning’s first child 
was born? A. No, sir. 

• • • • • • • 

Cross-Examination 
42 By Mr. Stanley: 

Q. Were you there during the lifetime of Mrs. 
Mitchell? A. I sure was; I was with her when she died in 
Rhode Island. 

Q. Did Mrs. Blair ever make the statement in the pres¬ 
ence of Mrs. Mitchell that the Admiral had shirked the re¬ 
sponsibility of his children? A. They did sometime. She 
said she felt she had to take care of these two children that 
belonged to the Captain and she could die happy if she 
knew they were going to be taken care of, as they always 
had been when they were in her home. 

Q. You said you read her will? A. Yes; I read it to her. 
She asked me to go and get it out of her pocketbook in her 
bedroom and I read the will to her. 

Q. Are you talking about her will, technically, or the will 
and the two codicils? A. I don’t know anything about the 
codicils. The codicils were made after I left. 

Q. In the will that you read, you saw there, did you not, 
that she was leaving all of her property to her two sisters? 
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A. It has been so long ago—I know Mrs. Mitchell and 

43 Mrs. Douglas Merriam were to get it. After Mrs. 
Mitchell died in Newport she wanted me to bring 

her back to Washington so she could contact Mr. Fontaine 
H a ll to make this will so Mr. Neddie Mitchell and Mary 
would come in for Mrs. Mitchell’s share. She said she had 
to take care of them. 

Q. In the will, however, that you saw, when she was 
telling you that she had to take care of the children and 
wanted to leave money to them, she did not leave them a 
cent, did she! A. I don’t know. 

Q. You said you read the will. A. I said I read the will. 
In the beginning she had left her money to Mrs. Eose 
Douglas Merriam and Mrs. Mitchell. After Mrs. Mitchell 
died in Newport in 1946 she asked me to bring her back 
so she could make a new will so that she could leave Mary 
and Ned Mrs. Mary Mitchell’s share. 

Q. Did* you ever see that? A. I did not 
Q. You knew all this time that the then Captain Mitchell 
was on active duty in the Navy, did you not? A. Indeed; 
Captain Mitchell was on leave at the house for a long time. 
He stayed in the house for maybe two or three months. 

Q. Wasn’t he on active duty here in Washington? A. I 
don’t know what he was doing. I never asked him. 

44 It wasn’t my position to ask him what he was doing. 

Q. You know a lot of stuff? A. She liked to talk 
this over. She had nobody to talk to. 

Q. She did not discuss it then with the children? A. No, 
sir, not to my knowing. 

Q. She took you as her confidante? A. I don’t know 
whether you call it confidante or just wanted to talk to 
somebody. 

Q. Did she discuss it, to your knowledge, with Mrs. Mer¬ 
riam or Mrs. Mitchell before Mrs. Mitchell’s death? A. I 
don’t think so; not in my presence. I can’t say that because 
I don’t know that. 
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Q. You said, I think, that you were jack-of-all-trades, so 
tp speak, about the house? A. That is right 
Q. You were the one she selected to discuss her personal 
affairs with? A. That is right; all the time. Anything she 
wanted done I did it. 

Q. When did Mrs. Blair return to Washington from New¬ 
port after Mrs. Mitchell’s death? A. Sometime in Septem¬ 
ber, I think. 

Q. What year? A. 1946,1 think it was. Then she 

45 would go up every year, sometimes the last of July, 
sometimes before, and sometimes in June. She went 

up there for a number of years. 

Q. Did you say that you had helped her get in touch with 
Mr. Hall? A. I did not say I got in touch with Mr. Hall. 

Q. Will you tell me again what you said about Mr. Hall? 
A. She asked me to bring her back, she wanted to come back 
right away. We had just got up to Rhode Island for the 
summer and the sister died, and she wanted to come right 
back then, and the doctors advised her she had better stay 
up there. So, the body was brought back here. All during 
the time in August she said, “I want to go home; I am going 
to die; I want to see Mr. Hall so I can have this will fixed 
up so Mary and Ned will come in.” 

Q. Did she ever discuss with you what she put in this 
new will or codicil after she came back? A. As I stated be¬ 
fore, I don’t know anything about the codicil The codicil 
was made after I left there, I think. 

Q. It appears here, as a matter of record that that first 
codicil was dated December 17, 1946. Now, you were there 
before that. A. Through April ’47. 

Q. But despite the fact — A. (Interposing) She did not 
say anything. 

Q. Wait a minute until I finish my question. De- 

46 spite the fact Mrs. Blair had made you her confidante, 
over all of these years, she did not say a word to 

you about what she put in the first codicil? A. No, sir. 
Mr. Nicolaides: That is argumentative. 
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By Mr. Stanley: 

Q. Or did she say? A. She did not say. She said she was 
going to make a new will. She said she had to have those 
children taken care of and she could die in peace then. 

Q. All you know anything about is what she told you 
she was going to do subsequent to the actual will; you do 
not know anything about another second codicil? A. I do 
not. I was not there. 

Mr. Stanley: That is all. This is all subject to my 
objection. 

The Court: It all goes in subject to objection. 

• •••••• 

J. Fontaine Hall was called as a witness by and on behalf 
of the defendant, Edward A. Mitchell, Jr., and being first 
duly sworn was examied and testified as follows: 

47 Direct Examination 

m 

By Mr. Nicolaides: 

• •••••• 

Q. What is your occupation? A. Vice-President, Trust 
Officer, of The National Savings and Trust Company/ 

Q. How long have you been associated with The Na¬ 
tional Savings and Trust Company? A. 20 years. 

Q. Do you know or did you know a lady by the name of 
Mrs. Emily Wallach Blair? A. I did. 

Q. How long did you know her? A. Since October 1933. 
Q. Did she ever consult with you concerning her business 
affairs? A. She did. 

Q. Would that be at the bank or at her home? A. Both. 
Q. Then, you visited Mrs. Blair’s house? A. Yes, sir. 

Q. Did you ever visit her in a social capacity? A. No, sir. 
Q. Only for the purpose of business? A. That is 

48 right I say not in a social capacity. I was there 
when one of the children was married. I think that 

was when Mrs. Chewning was married. 
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Q. You were at the reception of the wedding of Mrs. 
Chewning? A. That is right 

Q. During your discussions with Mrs. Blair, either at 
her home or at the office of The National Savings and Trust 
Company, did she ever refer to Mary Chewning and Mary 
Chewning’s brother Ned Mitchell? A. Yes, sir. 

Q. On many occasions or a few occasions? A. Few occa¬ 
sions. 

Q. How did she refer to them with reference to their 
relationship to her? A. As niece and nephew; she spoke of 
Ned as 4 ‘Nephew Ned.” 

Q. Do you know Admiral Mitchell, who sits at the table? 
A. Yes, sir. 

Q. Did she ever speak of Admiral Mitchell? A. Yes, sir. 

Q. How did she refer to him when speaking about him? 
A. As Captain Mitchell. 

Q. Did Mrs. Blair on any occasion ever refer to Mary 
Chewning and her brother Ned Mitchell as her grand- 
49 niece and grandnephew? A. Not that I recall 

Q. You have no recollection of her ever using the 
word “grand?” A. No, sir. 

Q. Now, Mr. Hall, you were in Court this morning and 
you heard the testimony of Mr. Tyler to the effect that he 
received information from you with respect to the drawing 
of this codicil, second codicil, which is dated May 29, 1947; 
you heard him testify to that? A. Yes, sir. 

Q. Was that a correct statement? A. Yes, sir. 

Q. You did furnish him with the information? A. I did. 

Q. Where did you get that information from, Mr. Hall? 
A. From Mrs. Blair. 

Q. What did Mrs. Blair say to you with reference to the 
preparation of that second codicil? A. She wished to leave 
her niece, Mary Chewning, and her nephew, Edward A. 
Mitchell, a third of her household furnishings, in effect. 

Q. When she said to you, “My niece, Mary Chewning 
and my nephew, Edward Mitchell” what relation did those 
people have to the persons named in the first codicil? 
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Mr. Stanley: I think that is conclusion. 

50 The Court: That is clearly objectionable. I cannot 
permit that That cannot even go in subject to ex¬ 
ception. 

By Mr. Nicolaides: 

Q. Were you familiar with the contents of the first co¬ 
dicil, Mr. Hall? A. Yes, I am familiar. 

• •••••• 

Q. Directing your attention to the second codicil, so far 
as it relates to Mary Chewning, what was the effect of that 
second codicil? A. It changes her from one-fourth to one- 
third. 

Q. Of the personal property? A. Yes, sir, personal tangi¬ 
ble property. 

Q. Does it do the same thing as to Ned Mitchell? A. Yes, 
sir. 

Mr. Stanley: That is assumption, of course—it means 
Ned Mitchell. 

Mr. Nicolaides: Well, Edward Mitchell. 

The Court: I sustain the objection to that. 

• •••••• 

51 Q. How often did you see Mrs. Blair since 1933 up 
. to the time she died in 1948, would you say? A. Usu¬ 
ally at least twice a year. 

Q. And those occasions were for business purposes; is 
that right? A. Yes, sir. 

Q. And she discussed with you who she wanted to receive 
her estate, did she? . Yes, sir. 

Q. That, you say, was about twice a year from 1933? A. 
That is correct. 

Q. From your discussions with Mrs. Blair, is there any 
doubt in your mind who she intended to mean when she 
said in the second codicil, “Edward A. Mitchell, my 
nephew?” A. No, sir. 

The Court': The Court cannot permit that sort of testi¬ 
mony. 
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• •••••• 

52 Q. I believe that you testified that Mrs. Blair, in 
instructing you with reference to the second codicil, 

and if I am wrong you correct me, was that it was to be 
changed so that one-third of the personal property would 
go to her niece, Mary Chewning, and one-third of the per¬ 
sonal property to go to her nephew, Edward A. Mitchell; 
is that what you testified to a little earlier! A. I testified 
that was her intention. 

Q. I am asking you if that is what she instructed you to 
do. A. I am not saying that was her instruction. It was her 
intention. 

Mr. Stanley: I object and ask that it be stricken out. 
The Court: Sustained. The Court cannot permit this to 
go on. 

By Mr. Nicolaides: 

Q. What did she tell you, Mr. Hall? A. She told me to 
have a codicil prepared for one-third of the property to go 
to her nephew, Edward A. Mitchell, and one-third to Mary 
A. Chewning. 

Q. That is what I thought you testified to. 

• •••••• 

53 Q. Mr. Hall, was that to be a change in individuals, 
in anything from the previous codicil? 

The Court: The Court sustains the objection. He cannot 
state his opinion of what she meant. 

By Mr. Nicolaides: 

Q. Did she say anything to you whether or not it was 
* to be the same individuals in the first codicil? A. I do not 
recall that. 

Q. Your testimony is that she merely said — 

The Court: I think you have squeezed the lemon dry. 

• •••••• 

t 
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Cross-Examination .* 

By Mr. Stanley: 

Q. Did Mrs. Blair discuss with yon personally the prepa¬ 
ration of the first codicil to her will? A. She did discuss 
with me about changing her will, which was the result of 
that codicil. 

Q. The first codicil? A. Yes, sir. 

Q. And then you communicated with Mr. Tyler — A. . 
(Interposing) That w^s a long time before the codicil was 
prepared that she discussed it with me. 

Q. Directing your attention to the first codicil, 

54 and you are familiar with it, I take it. A. Yes, sir. 
Q. If I recall Mr. Tyler’s testimony here a little while 

ago, he said he prepared that first codicil? A That is 
correct. 

Q. If I am not mistaken, he also said that he got his 
information as to how to prepare it from somebody at the 
Trust Company; is that right? 

Mr. Nicoladies: Not the first one. 

_ / j f „• f ‘ T ' 

Mr. Stanley: He got that direct from Mrs. Blair. 

The Witness: That is what he testified to. 

Mr. Stanley: Then I misunderstood him. That is alL 

• • • 

Bruce Baird was called as a witness by and on behalf of 
the defendant, Edward A. Mitchell, Jr., and being first duly 

sworn was examined and testified as follows: 

• • ■ . « •• 

Direct Examination * 

By Mr. Nicolaides: 

• • • • • # 

. . ' < « - - ‘t 

Q. And your occupation? A. I am employed by The Na¬ 
tional Savings and Trust Company. 

55 Q. What is your occupation there? A. President. 
Q. How long have you been associated with The 

National Savings and Trust Company? A. 31 years. 

. > * 1 . J ‘ V'it t J ' 5 • 
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Q. Do you know or did you know Mrs. Emily Wallach 
Blair? A. Intimately. 

Q. How long did you know her? A. More closely since 
the death of Mr. Woodbury Blair. That has been some 15 
or 18 years. 

Q. Did you visit at Mrs. Blair’s house? A. I did. 

Q. Socially? A. Yes. 

Q. Many times? A. When I was asked. 

Q. About how often would that be, approximately, once 
a year? A. More often than that. 

Q. Did you see her at the bank? A. Yes. 

Q. Was she a customer of the bank? A. Oh, yes. She did 
not care too much about coming down town. So, very often 
we would go to see her. 

56 Q. Very often you would go to see her about busi¬ 
ness? A. Yes, sir. 

Q. At her request? A. At her request, of course. 

Q. Do you know Mary Chewning? A. Quite well. 

Q. Do you know Mary Chewning’s brother, Mr. Edward 
Mitchell, here? A. I do. 

Q. During your talks with Mrs. Blair did she ever refer 
to Mary Chewning and Mary Chewning’s brother, Mr. 
Edward Mitchell? A. Frequently. 

Q. And how often would that be? A. That is a little 
hard to answer. Almost on any occasion I would be there 
she would refer to Ned or Mary. 

Q. How did she refer to them with reference to their 
relationship to her? A. Usually by the names that I have 
indicated, but always, I think, referred to them as her 
niece or nephew. 

Q. Did she on any occasion that you recall ever refer 
to Mrs. Mary Chewning as her grandniece? A. No; I don’t 
think that happened. 

Q. Did she ever on any occasion refer to Edward 
A. Mitchell as her grandnephew? A. I don’t think 
so; I don’t recall it. 
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Q. You know Admiral Mitchell, of course? A. Very well. 

Q. How did Mrs. Blair refer to Admiral Mitchell when 
speaking of him? A. Usually as Captain Mitchell or 
“ Mitch.* ’ 

Q. Did you have any conversation with Mrs. Blair with 
reference to the preparation of either the first or second 
codicil that has been introduced in evidence? Are you fa¬ 
miliar with them? A. I am familiar with them. I don’t 
recall that I had any direct conversation with her about 
either one. As to the first one, I had something to do with 
seeing to its preparation after it had been drafted. As. to 
the second codicil, I did not see it. 

Q. I believe at one time you were the Trust Officer, were 
you not? A. That is right 

Q. What then did you have to do with the preparation 
of the first codicil; do you remember? A. I believe that as 
a rule I have been asked to look at these documents when 
they have been drafted by counsel to see if they seem to 
meet our ideas as to what they should be. 

Q. It is my understanding you had nothing to do 
58 with the preparation of the second codicil. A. No, I 
did not 

Q. You did not do anything about it until after it was 
done? A. I did not know about that 

Q. It first came to your attention after Mrs. Blair died; 
is that correct? A. I knew something was being done, that 
a codicil was being prepared and I knew it was being exe¬ 
cuted, but I did not actually see the paper itself. I had 
talked to Mrs. Blair on many occasions. 

Q. Did you have a talk with her at or about the time this 
second codicil was to be prepared? A. I had had rather 
frequent talks with her before this second codicil was pre¬ 
pared, yes. „ i 

Q. Did she state to you on any one of those occasions 
what her intentions were with reference to this second 
codicil? A. She had given me to understand in a conver¬ 
sation— 
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Mr. Stanley: I object to what he understood. 

The Conrt: Sustained. 

By Mr. Nicolaides: 

Q. What she stated to you, as best as you can recall. A. 
My recollection is that she had said that she intended to 
write a further codicil. 

59 Q. To accomplish what purpose? A. Because she 
wanted to enlarge the shares that were going to 

Neddie and Mary. I cannot say this was immediately before 
this thing happened. I do not know the time relationship. 

• •••••• 

Cross-Examination 
By Mr. Stanley: 

Q. How long have you known Admiral Mitchell? A. I 
have known him practically as long as I have been at the 
Trust Company. 

Q. He has been a customer of the Trust Company for a 
great many years, hasn’t he? A. A great many years. 

Q. Can you give us some approximate idea of how long 
he has been a customer of the Trust Company? A. Well, as 
I say, I have known him, I think, since I was first at the 
Trust Company, and I assumed he was a customer at that 
time. 

Q. Did you say when you were there? A. That was 31 
years ago. 

Q. You knew that he was a nephew of Mrs. Blair, did 
you not? A. I did. 

Q. Now, you stated that most frequently that she re¬ 
ferred to the grandnephew and grandniece by their 

60 first names or nicknames, as the case may be, and 

/ occasionally as nephew and niece? A. Occasionally. 

But, you see, we were so closely related in acquaintanceship 
and friendship it was not necessary to describe them as 
nephew or niece. 
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Q. Over all of these years did you ever hear Mrs. Blair 
refer to Admiral Mitchell as her nephew? A. I cannot say 
whether she did or not I am quite sure she may have.:; 


Redirect Examination 


■ 4t« 
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By Mr. Nicolaides: - • -i . 

Q. I believe you testified that you visited Mrs. Blair’s 
house socially on a number of occasions? A. That is correct. 

Q. On any of those occasions when you visited her house 
was either Mary Chewning or her brother, Edward Mitchell, 
living there? A. I am quite sure they were on a number of 
occasions. 

Q. That was their home? A. I understood it to be. 

Q. What was Mrs. Blair’s affection and attitude towards 
Mary Chewning and her brother, Edward Mitchell? 
61 A. Well, it would be the relationship of;a mother 
towards 2 children. 


V i-V ‘mty 


• • 


Mary Mitchell Chewning was called as a witness by and 
on behalf of the defendant, Edward A. Mitchell, Jr., and 
being first duly sworn was examined and testified as follows: 

Direct Examination 

By Mr. Nicolaides: r. 
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' Q. What relationship to you was Mrs. Emily Wallach 
Blair? A. My aunt. h 

Q. What relation are you to Edward A. Mitchell? A. 
His sister. r ~ 

Q. What relation are you to Admiral Mitchell on my 
right? A. His daughter. 

Q. Have you any personal financial interest in the 
62 outcome of this controversy? A. I have absolutely 


none, I take it. 
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Q. Are you affected in any way financially? A. No. 

Q. Approximately how old are yon, Mrs. Che wrung? A. 
25. 

Q. Were yon living with Mrs. Blair at the time of her 
death? A. Yes, I was. 

Q. That was in January 1948, approximately? A. Yes. 

Q. How long had yon been living with Mrs. Blair prior 
to that time? A. Well, my brother and I both lived there 
since we were, well, five years old. We were first taken up 
there. My father and mother were divorced. My mother 
died and my father married again. We went to live with 
my grandmother and my aunt and they brought the two 
of ns up. 

Q. Do I understand yon and your brother have lived 
there constantly, with the possible exception of school and 
marriage? A. All of our lives it was our home except for 
two winters and we still spent the summers with her. My 
father and his wife then took a house in Washington and 
we did spend those two winters with them, and that is 
all. 

63 Q. You were living there at the time of your aunt’s 
death? A. Yes, I was. 

Q. During that time how often did your brother come to 
the house? A. Everyday. 

Q. How long was it before Mrs. Blair died that she be¬ 
came very sick? A. Well, I would say, just before Christ¬ 
mas, probably two weeks before Christmas. 

Q. Were there any times when your aunt would send 
word to have your brother come to see her? A. Yes. 

Q. How often was that? A. Just exactly as the nurse 
testified, she was very disappointed if he did not come by 
every day. She adored him. 

Q. What was his occupation at that time? A. He was 
then working at the Biggs Bank and going to law school 

Q. And he is still doing that? A. Yes. 

Q. Do you know for what reasons Mrs. Blair wanted your 
brother to come to see her? A. She wanted him to come be- 
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cause she liked seeing him. When she got sick she 

64 wanted to be sure that it was Ned that took care of 
her business things, like paying the servants and 

household money and all of that, r ♦ ‘ ^ -S". 

Q. Now, Mrs. Chewning, you will pardon me if I ask you 
maybe a few embarrassing question. Did your aunt ever 
ask for your father to come and see her? A. No. I -A 
Q. I am speaking now of the period when she was very 
sick. A. When she was sick, no. A ' Av?: 

Q. On the occasions when guests would come to the house, 
how would Mrs. Blair refer to you when speaking to those 
guests? A. She always referred to me as her niece. » 
Q. How did she refer to your brother! A. As nephew. 
Q. Did your aunt on any occasion ever use the word 
“grand” when referring either to you or your brother? A. 
I never in my memory can hear her using that worcL : * A 
Q. I suppose there were times when your father came to 
the house also, were there not? A. Yes, there certainly were. 

Q. There were times when there were other people there 
when he came? A. Yes. . »' 

Q. How would your aunt refer to your father when 

65 he was there and he was referred to; do you re¬ 
member? A. Well, it was usually by his Naval title. 

Q. That would be Captain, or whatever his rank would 
happen to be at that lime? A. Yes. 

Q. Did your aunt ever talk with you about the possible 
disposition of her estate? A. Yes, she did, toward the end. 

Q. Now, the record here shows, Mrs. Chewning, that your 
aunt made a will and then she made a codicil in December 
1946, then a second codicil in May of 1947. Can you recall 
now whether your aunt ever talked to you prior to the 
execution of either one of those codicils? A. Well, she told 
me — I know exactly what she thought she was doing and 
what she intended to do. ; 

Q. What did she tell you she wanted to do? A. That she 
was leaving grannie’s complete share to Ned and myself 
because she had her reasons. •: >: ' r - ,r -V* 

• • • • • • • 
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Q. Mrs. Chewning, I believe yon testified that yonr 
mother died and your father married the second time; is 
that correct? A. Yes. 

66 Q. Did he marry again after that? A. Yes, he did. 
Q. How long ago was that, wonld yon say? A. 

Well, it was right after the war, I wonld say, in 1946. 

Q. And snbseqnent to that third marriage, what was the 
relationship that existed between yonr aunt, Mrs. Blair, 
and yonr father? A. She was perfectly fnrions. 

The Conrt: How is that? 

The Witness: She was perfectly fnrions. 

• • • • • • • 

She was very angry. 

• •••••• 

Q. How did she manifest that anger that yon mentioned? 
A. Well, she never wanted to see my father’s new wife at 
all and gave orders that she did not 
Q. Did yon hear that yonrself ? A. Yes, many times. 

• • • • • • • 

Cross-Examination 
By Mr. Stanley: 

Q. Yon saw yonr father on occasions at Mrs. Blair’s 
home, did yon not? A. Yes indeed. 

67 Q. Dnring the conrse of yonr lifetime, from the 
time yon can remember, yonr father was frequently 

on duty other places than Washington as a Naval officer, 
was he not? A. He certainly was. 

Q. Was he in the regular Navy, to yonr knowledge? A. 
Oh, yes. 

Q. And yon stated, I think, that at the time he was in 
Washington, in about 1934 to 1936, that yon did go to live 
with yonr father and his then wife. A. Dnring the winter, 
yes. We still spent the summers with auntie and grannie. 
Q. When he was in Washington yonr father on reason- 
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ably frequent occasions did come to see Mrs. Blair, did he 
not? A. Yes. 

Q. And he always treated you and your brother with 
affection, did he not? A. Yes. 

Q. Now, isn’t it a fact that after the marriage of your 
father and his present wife in 1946 that Mrs. Blair enter¬ 
tained your father and his present wife? A. Only at my 
insistence. 

Q. Pardon? A. Only at my insistence. ^ ! 

Q. Did you like his present wife? A. No, but I felt 
68 it was a terrible thing in not speaking or any of the 
rest of it. 

Q. Terrible thing for him to get married? A. No; the 
feeling that went from his own mother and from my grand¬ 
mother and Aunt Emily. They were terribly hurt. She gave 
orders that she was never to be admitted in her house, and I 
said that he was still my father and to please let her come 
in, and that is the only reason she did. " y " 

Q. She did come there on several occasions, Mrs. Mitchell, 
your father’s wife? A. Yes. : 

Q. Came to the house on several occasions? A. Yes. 

Q. And as far as you observed, the relationship between 
Mrs. Blair and your father’s present wife was polite and 
cordial enough, was it not? A. No. She said in front of my 
father once, when she was very sick — she referred to her 
as, “Has that creature left yet?” My father asked me who 
she meant. ' ,\'j 

Q. Did you find any substantial reason, other than a very 
ancient lady’s whim, as to why she should not like your 
father’s present wife? A. No; but, he knew very welL He 
divorced his second wife and she was old and she did not 
approve of that. -. . T >-y J, :' 4 v 

Q. She did not approve of him getting married at all? 
A. She did not approve of him divorcing his previous 


wife, have them getting a divorce. She felt 
strongly about it. 


very 
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Q. Your aunt referred to Admiral Mitchell as “Mitch” 
on occasions, didn’t she? A. “Mitch”; “Mitchie.” 

Q. When she was speaking of him as “Mitch” did she 
have the appearance of having affection for him? A. I 
think she always had affection for him until this recent 
marriage. I mean my brother lived there all his life. He was 
just like her own child. 

Q. Isn’t it a tradition in the family that Mrs. Blair wished 
you children to come and live with her when your own 
mother passed on? A. Would you say that again? 

Q. Don’t you know from the family tradition that Mrs. 
Blair wanted you children to come and live with her after 
your mother’s death? A. I suppose she did. 

Q. And she was extremely fond of you; wasn’t she? A. 
Yes. 

Q. There was no place else for you to go, with your father 
on sea duty a lot of the time, was there? A. No. 

Q. So, as a matter of fact, it was a family matter, and 
your father, for all practical purposes, had no place 
70 else to put you; isn’t that really the truth of the 
matter, after your mother passed on? A. I am sure 
that is quite true. 

Q. Your grandmother, Mrs. Mitchell, lived with Mrs. 
Blair for a considerable period in the latter years of her 
life, did she not? A. Yes. 

Q. And the relationship between the mother and the 
son was pleasant enough, as far as you observed? A. Until 
the marriage. • 

Q. Did you know that your grandmother gave your father 
and his present wife an automobile for a wedding present? 
A. Yes. 

Q. Despite the fact she did not like it because they got 
married? A. Yes. I have letters that she gave me that she 
wrote begging my father not to do this. Of course, she loved 
my father. When he brought this new wife back she tried 
to be as good a mother as she always was. 


Q. As a matter of fact, when Mrs. Mitchell became along 
in years Mrs. Blair wanted her to come and live with her, 
too, didn’t she? A. What Mrs. Mitchell? 

Q. The mother of your father, your grandmother? A. 
Well, she lived with her — her husband died and 

71 she was sick and she came and lived there the same 

time we did. >•{' l. 

Q. In other words, isn’t it the truth, Mrs. Chewning, that 
Mrs. Blair was a very kindly woman and she wanted her 
family around her, as far as she could A. Most of it, yes. 

.1 : i j, 

• • • • • « I -> 

72 Cyril Verdunck was called as a witness by and on 
behalf of the defendant, Edward A. Mitchell, Jr., and 

being first dulty sworn was examined and testified as fol¬ 
lows: •' ** ’ * ' ’ 
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Direct Examination 

. £ ’ 1 • ‘ ’ * . 

By Mr. Nicolaides: 

Q. Do you know Mrs. Emily Wallach Blair? A. Yes. 
Were yon ever employed by her? A. Yes; I was em¬ 
ployed there from October 1,1925 unto she died.. i.. '1 7" 

Q. From October 1925 until she died! A.Yes. V ! 

Q. Continuously? A. No. I have been away for six 
months.- . 77 v ; 7. 

Q. About when was that six months? A. It was the first 
of April 1927 until the first of October 1927. 7 £ *{ 

Q. Do you know Edward A. Mitchell who sits on 
73 my left? A. Yes. ■ ' • '777 ; 7 J' iv 

Q. How long have you known him? A. I have 
known him since he was a boy about two years old. 

Q. Did he live in Mrs. Blair’s house? A. He came to live 
there in 1930, in December. '* ...~\ * 7 , 77777 . 

Q. How long did he live there? A. He lived there continu¬ 
ously except two years he has lived with his father. > J ; 

Q. Did he get married while he .was living there ? AJ Yes. 
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Q. Did he then take up his own home? A. Not right away. 
He was in the service at the time. 

Q. He was in the service at the time? A. Yes. He make 
his own home in 1946. 

Q. In what capacity were you employed there? A. When 
I first came there I was employed as second man. Later on 
in 1934 I was butler. 

Q. Did Mrs. Mary Chewning, Mr. Mitchell’s sister, also 
live there? A. Yes. 

Q. How long did she live there? A. She lived there the 
same time as her brother, except for two years when she 
went to live with her father. 

Q. Was Mrs. Chewning living there when Mrs. 
74 Blair died? A. Yes. 

Q. Was her husband living with her there? A. Yes. 

Q. Did yon have occasion during that long period of time 
to hear Mrs. Blair refer to Mrs. Chewning and her brother, 
Ned Mitchell in any way? A. Yes. 

Q. When she was speaking to them or about them to 
other people, what would she say? A. When she was speak¬ 
ing to other people that did not know them she called them 
“nephew and niece.” 

Q. What was the affectionate relationship between Mrs. 
Blair and Mrs. Chewning and her brother Ned Mitchell? A. 
I would say the affection was very dose. It was the nearest 
relation she got. • 

Q. Do you know Admiral Mitchell, who sits on my right? 
A. Yes. 

Q. Did he come to the house there from time to time? A. 
Yes; he came right from the beginning in 1925; he come to ' 
visit the children when they were small Of course, most 
of the time he was out of towa^he was in the Navy. 

Q. When Mrs. Blair would spefcfe«4o others concerning 
Admiral Mitchell in what way would she refer to him? A. 
She called him “Mitchie” to people what know him. To 
other ones she called him “Captain.” 
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75 Q. Did there come a time, to your knowledge, when 
Admiral Mitchell married for the third time? A. Yes. 
Q. Do you remember that? A. Yes. - 
Q. Thereafter, what, if anything, did Mrs. Blair 


v.-lrc -3? 7; 
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wife 


The Witness : I think Mrs. Blair was against his third 

f y ' 4 sV *. ^ 5 ^ . A/u. 


,. r - . (r - ^ 

The Court: Of course, this testimony is clearly inadmissi¬ 
ble for any possible purpose.. I*.,'.. ‘ r :.< ;\i > . 

Mr. Nicolaides: If, Your Honor please, the purpose of 
this testimony is that I am anticipating to a certain extent 
testimony which may be brought out by the other side, and 
further I am endeavoring to show the relationship that ex¬ 
isted between the deceased — * . 1; . 

The Court: I know what you are trying to do. You can¬ 
not vary the terms of the wilL , ^ .1, ’ ‘ ‘ ,' x \ 

Mr. Nicolaides: I am not trying to show that. V'' ; v v 


Ar&s ■ 


The Court: What are you trying to show? 








Mr. Nicolaides: I am trying to show the identification 
of the person mentioned in the wilL \.. . * ^ 

The Court: You have already shown that she called him 

£ • « • • ■ " * * , ’ •* • * '***<$ • T I 

“nephew. 

~ ■' * ' ‘ i '■ V ? * -'C . 1 1 'A** ’ V* k •, *• •» r ®‘ •> * ^ * 'j’vJ' 

76 Mr. Nicolaides: I think I am entitled, maybe, to 
show the relationship that existed on the other hand 
between the deceased — i - * 

The Court: I think the testimony is ridiculous. Proceed 
and I will act upon it at the conclusion. 

Mr. Nicolaides: I do not want to insist if you think it is 
ridiculous., V*^**-V. 

The Court: That is what I think about it, it is ridiculous, 
this testimony. What you are trying to do now is make a 
will for her. • ,* - .* < 

. t . ... * .-■->/ ‘ 

Mr. Nicolaides: No. I was trying to show the relationship 
that existed between the testatrix and the parties that sur¬ 
vived her. . v;wsi "V 

The Court: You can do that in a case where there is a 

. ' ' •;* *v;; • •>'•r:jfc. v > 
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question of testamentary capacity or question of undue 
influence or something of that kind. You are not contesting 
this wilL 

Mr. Nicolaides: Not at all. I am doing the very opposite. 
The Court: You are not contesting the will? That is 
what you are trying to do, contest the will 
Mr. Nicolaides: No, I am not 
. The Court: Proceed. 

By Mr. Nicolaides: 

Q. I believe you said you were at the house up to 
77 the time Mrs. Blair died? A. Yes. 

Q. How long was it before Mrs. Blair died that she 
became very sick? A. About three or four weeks, I think. 

Q. During those three or four weeks did Mrs. Blair make 
any request as to who she wanted to see? A. Yes. 

Q. Who did she say at that time? A. She asked for Mrs. 
Chewning and Ned MitchelL 

Q. Do you recall whether or not during that three-week 
period, when she was very sick, she ever made a request to 
see Captain Mitchell? A. Not to my knowledge. 

Q. Did Ned Mitchell come to see her often during that 
period of three weeks that she was sick? A. Yes, most every 
day and sometimes twice. 

• •••••• 

76 Cross-Examination 

By Mr. Stanley: 

Q. After the third marriage of Admiral Mitchell, when 
he had married his present wife, he and his wife came to 
Mrs. Blair’s home, did they not? A. Yes. 

Q. They came reasonably frequent? A. Correct 
Q. Isn’t it a fact that regardless of whether Mrs. Blair 
sent for Admiral Mitchell that he did, during her final sick¬ 
ness frequently come to the house? A. Yes. 

Q. And also inquired about her? A. Yes. 

Q. And on occasions he saw her, did he not? A. Well, yes. 


i 
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Q. He went in to see her during this final illness, did he 
not? . Yes. 

Q. Yon never observed anything but the kindliest rela¬ 
tionship between Mrs. Blair and Admiral Mitchell, did you? 
A. Yes. - ' 

Q. They always were on friendly terms, as far as yon 
observed? A. Yes, more or less. 

• • • • • • • 

79 Q. Mrs. Blair was a lady of very decided views on 
a great many things, was she not! A. Yes. 

Q. She did not hesitate to criticize any of her relatives 
when they did not do what she thought they ought to do, 
did she! A. Some of them she would not do it. 

Q. On the whole, she was pretty free and straight-forward 
with what she had to say about her relatives, was she not? 
A. Yes. 

Q. And that applied to other people and perhaps Admiral 
Mitchell? A. She did not say to Admiral Mitchell what she 
intended. 

• • • • 4 • • 

Q. What did you mean by that last statement? I 

80 am not clear and neither is Mr. Nicolaides. A. Mrs. 
Blair did not say to Admiral" Mitchell what she 

wanted to say. 

• •••••• 

Q. Is that what you mean? A. No. I said Mrs. Blair 
would not say anything to hurt Captain Mitchell’s feelings. 

Q. Would not say anything that would hurt him? A. 
That is correct 

Q. In other words, she liked Admiral Mitchell and would 
not say anything to hurt his feelings? A. She would not 
hurt his feelings in the presence of others. 

Q. Now, isn’t it a fact, Mr. Yerdunck, the children, that is 
young Ned and Mary, came to live with Mrs. Blair at the 
time their grandmother came to live with Mrs. Blair? 
A. Yes. 
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Q. In other words, they had not lived with Mrs. Blair 
except to visit her on occasions until the grandmother 
came; that is trne; that is, Mrs. Mitchell came to live, too? 
A. Yes; that was in 1930. 

Q. Mrs. Mitchell, the grandmother, brought the children 
there; isn’t that trne? A. Well, she brought them 

81 along with her. They had no other place to go, I 
suppose. 

Q. Did you know from your contact with the members of 
the family that Admiral Mitchell, for the greater part of 
the period we are discussing, was either out of Washington 
or at sea in his duties as a Naval officer? A. No; never had 
any discussion about that. 

Q. You never heard anything about that at the house? A. 
No. 

• •••••• 

E. Taylor Chewning, Jr., was called as a witness by and 
on behalf of the defendant, Edward A. Mitchell, Jr., and be¬ 
ing first duly sworn was examined and testified as follows: 

Direct Examination 

By Mr. Nicolaides: 

• • • • • • • 

Q. Are you the husband of Mary M. Chewning? A. I am. 
Q. And how long have you known your wife? A. Thirteen 
years. 

Q. And how long have you known her brother, Ned 

82 Mitchell? A. Approximately the same time. 

Q. Where were they living at the time you first 
knew them? A. At 1607 New Hampshire Avenue, the resi¬ 
dence of Mrs. Blair. 

Q. When did you marry your wife? A. April 3,1943. 

Q. Did there come a time when you took up your residence 

in Mrs. Blair’s house? A. That is correct 

/ • 
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Q. When was that? A. Of course, during the summers I 
had a temporary residence with Mrs. Blair at her residence 
in Newport. In September 1947, having returned from col¬ 
lege, we took permanent residence with Mrs. Blair. 

Q. Were you in the service? A. I was. 

Q. While you were in the service where did your wife 
live? A. My wife remained living where she had always 
lived, to my knowledge, at Mrs. Blair’s residence. 

Q. During the time that you were at the home of Mrs. 
Blair did you ever hear her on any occasion refer to your 
wife, Mrs. Chewning and her brother, Ned Mitchell, 

83 by way of relationship? A. Often in speaking to the 
servants, and occasionally when visitors were there, 

which was infrequent. 

Q. How did she refer to them? A. Always as niece and 
nephew respectively. 

Q. Were you living there at the time Mrs. Blair died? A. 
I was; I was in the house the evening she died. 

Q. How long had you been living there at that time? A. 
From September — let’s see. That would be approximately 
five months. She died in January of 1948. 

• •••••• 

Edward A. Mitchell, Jr. was called as a witness in his 
• own behalf and being first duly sworn was examined and 
testified as follows: 

Direct Examination 

By Mr. Nicolaides: 

• •••••• 

Q. What relation was Mrs. Blair to you? A. She was my 
aunt. 

Q. When did you go to live with Mrs. Blair? A. 

84 Well, as the testimony has refreshed my memory 
slightly, it was approximately 1930. We were very. 

young at the time. 
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Q. Did you continue to make that your hornet A. I con¬ 
tinued except — I call that my legal address, because in 
1936, after living two years with my father, I went to board¬ 
ing school, and at Christmas vacations and spring vacations 
came back to 1607 New Hampshire Avenue and during the 
summers lived in Newport except one summer, I believe, 
between boarding school and college, when I lived with my 
father in Newport. 

Q. When did you leave Mrs. Blair's residence to take 
up an independent residence! A. I left her when I went in 
the Navy. 

Q. When you went in the Navy? A. Yes. 

Q. Were you married or single then? A. I was unmar¬ 
ried when I went in. I was married subsequently, in the 
spring of 1944. 

Q. You married while you were in the Navy? A. Yes. 

Q. When you came out of the Navy where did you go to 
live? A. Well, I went to my aunt’s house to live until I 
found separate residence for myself and lived there until 
I found an apartment here in Washington to take my 
wife to. 

85 Q. And since then you have had an independent 
residence with your wife? A. I have. 

Q. Prior to Mrs. Blair’s death — just, we will say, after 
you had taken up residence — how often did you go and 
see Mrs. Blair? A. I tried to go as often as I could, which 
was before law school and after work. 

Q. What did you do after you came out of the Navy? A. 
I got a job at the Biggs National Bank as clerk. 

Q. Did you have any other occupation besides clerk at the 
Biggs National Bank? A. I was trying to complete my 
education. 

Q. Were you going to school in addition? A. Night 
school 

* Q. Going to school now? A. Yes. 

Q. You are still a clerk at the Biggs National Bank? A. 
I am. 
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Q. Coming back to the time after you left Mrs. Blair’s 
residence and made independent residence, how often did 
you go to see your aunt? A. Practically every day, and we 
ate dinner there quite often, my wife and L 

Q. When did Mrs. Blair become very sick, just 

86 prior to her death? A. Just prior to her death, in 
December before Christmas of 1947. 

Q. From that time on up to the time of her death did you 
ever receive any telephone calls that she wanted to see you? 
A. I did. They were usually relayed to me by the maid. 
Q. Did you go there? A. Yes. 

Q. What was the purpose?. A. Usually she wanted me to 
go to the bank and speak to Mr. Baird or go in her safe 
deposit box for her. 

Q. That is, you were attending to her business affairs? 
A. That is right 

• •••••• 

Cross-Examination 
By Mr. Stanley: 

Q. You transacted a considerable amount of busi- 

87 ness for Mrs. Blair, did you not? A. I would not say 
' a considerable amount 

Q. You acted for her on occasions before her death? A. 
On two or three occasions, yes. 

Q. Now, I show you a series of checks — I think they are 
all drawn on The National Savings and Trust Company — 
and ask you if those checks are signed by Mrs. Blair, the 
testatrix in this case. A. They are. 

Q. You have looked at all of them and they are all 

signed? A. I would say that was her handwriting. 

/ 

• •••••• 

Mr. Stanley: I offer these 11 checks, which have just 
been identified by the witness, in evidence as a group. 

Mr. Drury : Just against the possibility of those 
original checks being retained, I have photostats of 
them. 


88 
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Mr. Stanley: I have no objection to that 
The Conrt: Subject to the photostats. 

(The checks referred to were marked Defendants’ Ex¬ 
hibit No. 1 and received in evidence.) 

Mr. Stanley: While I am at it there is another check 
here drawn to Edward A. Mitchell, Jr., by The National 
Savings and Trust Company, and duly signed and endorsed 
by him. 

By Mr. Stanley: 

Q. That is your endorsement? A. That is my endorse¬ 
ment. 

Mr. Stanley: I offer that in evidence. The reason being 
to show that The National Savings and Trust Company 
knew there was a Junior Mitchell. 

• •••••• 

The Court: All right. 

(The photostatic copy of the check referred to was marked 
Defendants’ Exhibit No. 2 and received in evidence.) 

By Mr. Stanley: 

Q. I show you a document, Mr. Mitchell, dated An- 
89 gust 17, 1947, which purports to be signed by Mrs. 

Blair, which has an erasure and handwriting changed. 
This document being permission for you to enter her safe 
deposit box. I will ask first if that is Mrs. Blair’s signature. 
A. It is. 

Q. Is that writing which on the margin there, of which 
the name of Frederick S. Tyler is crossed out and Edward 
A. Mitchell, Jr. inserted is Mrs. Blair’s handwriting? A. 
Yes, sir. I showed her where to make that delineation. 

• • • • • • • . 

Mr. Stanley: And with your permission I will offer the 
photostatic copy instead. 

The Witness: I directed the writing of that name. 

Mr. Stanley: I offer this to show — 
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The Court: That she used the name ‘ 1 Junior?” 

Mr. Stanley: Yes, sir. 

The Witness: May I state that I was present when she 
signed the document! It took place after the conversation 
with Mr. Baird. At that time I handed her the document and 
directed her as to where to place that name and what to 
write. 

90 (The photostatic copy of the document referred to 
was marked Defendants * Exhibit No. 3 and received 

in evidence.) 

• ^ •••••• 

" Q. Mr. Mitchell, I show you another document, dated 

December 11, 1947, purporting to be signed by Mrs. Blair, 
and ask you if that is her signature. A. That is. 

Q. This document was prepared by The National Savings 
and Trust Company? A. Yes, sir. 

Q. How did she get this document? Do you have any 
knowledge of that? A. I am not sure whether this came by 
messenger or not. 

Q. You did not take it up to her, did you? A. I do not 
believe so. 

Mr. Stanley: I offer the photostat of this document, may 
it please The Court 
The Court: All right. 

(The photostatic copy of the document referred to was 
marked Defendants ’ Exhibit No. 4 and received in evidence.) 

The Witness: That document, as a matter of fact, may 
have been prepared after that entry was effective. 

• »••••• 

91 The Witness: When I say “I believe’’ I will say I 
recollect that document was prepared after the ac¬ 
cess to the safe deposit box, because it was a matter of 
pressing time to get into the box. 

The Court: There is no occasion to strike it out. 

Mr. Stanley: That is a little different than what he said. 
I do not object to that 
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By Mr. Stanley: 

Q. Do yon remember your Grandmother Mitchell. A. 
Very well. 

Q. Originally yon lived with yonr Grandmother Mitchell, 
did yon nott A. I will say I was bora in Manila, the Philip¬ 
pine Islands. My first recollection was with my grand¬ 
mother and her husband. 

Q. Yon went to live with Mrs. Blair when yonr Grand¬ 
mother Mitchell went to live with Mrs. Blair; that is trae, 
isn’t it? A. That is correct. 

Q. And in 1934 and 1936,1 believe it was, yon lived with 
yonr father here in Washington? A. I believe those were 
the years. 

Q. Isn’t it trae, as far as yon can recollect, that from 
the time yon went to Mrs. Blair’s honse until yon became an 
adnlt yonr father was away from Washington, either 

92 assigned to some other post or at sea? A. Except for 
these interim periods. 

Q. Except for that interim period, 1934 and 1936? A. 
That is right 

• •••••• 

Mr. Stanley: I shall ask Admiral Mitchell to take the 
stand. 

The Conrt: Let it be understood that this testimony goes 
in subject to exception whether it is objected to or not 
Mr. Stanley: I do not want to waive my objection to the 
testimony that has been put in by the plaintiff. 

The Court: Of course not 

• •••••• 

Edward Alexander Mitchell was called as a witness in 
his own behalf, and being first duly sworn was examined 
and testified as follows: 

93 Direct examination. 

By Mr. Stanley: 

Q. What is yonr present residence? A. I am living at 
the moment at the Army-Navy Club in Washington. 
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Q. What is your relationship to the testatrix, Emily 
Blair? A. I am her nephew. 

Q. What was your mother’s name? A. Mary Alexander 
Mitchell. 

Q. She was a sister to the testatrix? A. She was. 

Q. What is your present occupation? A. I am Rear Ad¬ 
miral of the United States Navy, Retired. 

Q. When did you retire? A. Last 30 June, 1949. 

Q. What has been your occupation all during the course 
of your life? A. Officer of the United States Navy. 

Q. How did you receive your education for that? A. At 
the Naval Academy in the class of 1917. 

Q. Will you state what your various ranks were 
94 up to the time you retired? A. Well, I was an Ensign 
first, Lieutenant Junior Grade, Lieutenant, Lieuten¬ 
ant Commander, Commander, Captain, and on retiring I 
became a Rear Admiral. 

Q. How long were you a Captain before your retirement? 
A. I got temporary rank in 1941, about the middle of 1941, 
and about January 1942 it became permanent 

Q. Did you get the pay of a Captain at the time you got 
your temporary rank? A. Yes. 

Q. How long had you been a Commander before that 
approximately? A. About 1937,1 think, I became a Com¬ 
mander. 

Q. How long were you a Lieutenant Commander before 
you were a Commander? . About 1927 or 1928 I became 
Lieutenant Commander. 

Q. Prior to that time you had been a Lieutenant Senior 
Grade, hadn’t you? A. I was Lieutenant Senior Grade 
practically all of that time, because we got promoted very 
fast during the First World War. So, I practically was 
not in the lower grades at alL 

Q. For all practical purposes, your were a Commander 

from the time you got out- A. (Interposing) No, 

Lieutenant. 
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Q. From the time you got out of the Naval Acad- 

95 emy? A. Yes. 

Q. Up to the time your mother died, did you have 
any other income than your pay from the Government as a 
Naval officer? A. I had a small share of Saratoga stock, 
which paid about $30 a year. 

Q. Is that the only income you had in addition to your 
pay? A. Yes. 

Q. "When did your mother die? A. I believe it was July 
14, 1946. 

Q. After that you received income from your father’s 
estate? A. That is correct. 

Q. Now, you were divorced from your first wife, who 
was the mother of your children? A. That is correct. 

Q. To whom was the custody of the children awarded in 
that divorce decree? 

Mr. Nicolaides: I do not see this has any pertinency. 

The Court: It is the same stuff we have been hearing 
for two days. 

Mr. Stanley: I would not go into this if it had not been 
what seems to me aspersions on the Admiral in the way he 
took care of his family. 

• •••••• 

96 The Witness: The custody was awarded to me 
and my ex-wife had the privilege of having them two 

months out of the year. 

By Mr. Stanley: 

Q. After that divorce was granted where did you place 
the children to live? A. While I was still at sea, which 
was the case when it was granted, they lived with my mother 
and father. Both of them were alive. When I came ashore 
again I went to live too in Washington. 

Q. Now, there came a time when your mother went to live 
with Mrs. Blair, did there not? A. Yes. 

Q. When did your mother go to live with Mrs. Blair? 
A. That was in the fall of 1931. She had had a very serious 


% 



77 


operation before that, and I was about to go to sea, and 
before I left she had signed a lease on an apartment np on 
Wyoming Avenue, but apparently after I left they changed 
their mind and she stayed on with Mrs. Blair. But, she 
left right from the hospital and went to Mrs. Blair’s New¬ 
port home. 

Q. Did she live with Mrs. Blair from then on until 

97 she died? A. She did. 

Q. Now, up to the time in 1931, when she went to 
live with Mrs. Blair, did she have custody of your children? 
I mean actual custody? Did the children live with her? 
A. When I left to go to the west coast in the fall of 1931, 
on request of Mr. and Mrs. Blair, I left the children with 
my mother, because they were afraid that it would injure 
her health. She was not quite recovered from that serious 
operation that she had had. They were left with my mother 
with the promise they were to be sent to me out on the west 
coast after they had been there a year, but they never 
were sent. 

Q. Then, when your mother went to live with Mrs. Blair 
she took the children along with her? A. Yes. 

Q. Now, you came back to Washington and lived with her 
from 1934 to 1936; is that right? A. That is correct. 

Q. Were the children living with you at that time? 
A. The children were living with me, but Mrs. Blair asked 
them to stay up at Newport in the summer, which they did. 

Q. She had a summer home up in Newport? A. Yes. 

Q. Now, did you make arrangements with your mother 
to contribute to the support of your children after 

98 you left them with your mother? A. I sent my 
mother approximately a third of my pay during the 

entire time they were there until we got to sending the boy 
to boarding school and later on to the University of Vir¬ 
ginia. During that time the majority part went to the boy 
and my mother paid for the girl going to a girl’s school 
outside of town here. 
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Q. Did you pay all the expenses, as far as you know, that 
existed of your son’s schooling? A. I did. 

Q. How long did you continue to send approximately a 
third of your pay to your mother for the support of those 
children? A. That continued up until my son went to the 
Navy, which was after his third year at college, I believe, 
in the spring of 1943. 

Q. Did there come a time that you ascertained that Mrs. 
Blair had never known that you were sending money to 
your mother for the support of these children? A. There 
did. I discovered that after my mother’s death, and told 
Mrs. Blair about it in early May of 1947. 

Q. Mrs. Blair was always extremely fond of your chil¬ 
dren, was she not? A. She certainly was. 

Q. And always expressed the desire to do every- 
99 thing for them? A. She certainly did. 

Q. And you felt that in view of your occupation, 
did you not, that that was the best interest of the children, 
that they stay there with Mrs. Blair after your mother 
went to live with her? 

The Court: Do not do more than half of the testifying. 

The Witness: There was a question of where their 
friends were, where the schools were. I went to sea up in 
Philadelphia after they were with me in Washington, and I 
had a new destroyer going into commission, which was sup¬ 
posed to leave in a few months, and then we were to get 
settled and the children were to come. The destroyer broke 
down considerably and it amounted to 2 years. Each time 
we went down the river ihe thing broke down and we had 
to go back to the yard. At that time I was ordered to the 
Naval War College. Inasmuch as the schools that the chil¬ 
dren went to were near Washington we had to continue 
the previous arrangement. During the second summer I 
was in Newport—I believe it was 1939-40 or 1940-41, which 
my son testified, without giving the year, one of those sum¬ 
mers the children stayed with me. 

Q. What was your personal relationship with your aunt, 
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Mrs. Mitchell? A. Mrs. Blair you mean? 

Mrs. Blair. I beg your pardon. A. As far as I 
knew, I was always on the best of terms with her. 
Since I came back from the war in October 1945 I stayed 
with her—I stayed with her from October 14, 1945 until 
April 20 of 1946, except for the period when I went to 
London to marry my wife. That was about 40 days of that 
period. During the period since the war, since I have been 
back, Mrs. Blair has always been very kind to me. She 
asked at first when I came back—I was not sure that I was 
going to be able to get to England to get married and she 
wrote my wife and offered to have her come over and visit 
her. 

Mr. Nicolaides: Of course, I object to anything about 
writing letters. The letters will speak for themselves. I 
think that is going a little far afield. 

The Court: It is not a question of the contents of the 
letters. He is just trying to show the relationship. 

The Witness: She wrote my wife and offered to have her 
come back to Washington and marry in her house. 

Mr. Nicolaides: That is the point I am making, to estab¬ 
lish the relationship. We do not have the letter. The wit¬ 
ness is testifying to something we do not have here. 

The Court: The Court does not think the question of 
hearsay testimony is involved here. It is just simply as I 
have tried to state, the witness is testifying as to what he 
understood the feeling of his aunt towards him was. Pro¬ 
ceed. 

The Witness: She also would not let me pay her 
101 back for a fairly large telephone bill I ran up calling 
my wife at Christmas time. 

Q. You mean before you were married? A. No. It was 
after I married. 

Q. She did not ask you to pay the telephone bill? A.. She 
did not come right away with me. She had to stay in Lon¬ 
don to settle her affairs. She did not come until April It 
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was during that time that I made the call and arranged to 
pay Mrs. Blair. Mrs. Blair tore my check up. 

Q. Did Mrs. Blair give you and your present wife a wed¬ 
ding present? A. No, Mrs. Blair did not give us a wedding 
present. 

Q. Did she ever make any gifts to your wife? A. She 
gave us a Christmas check the first year, and the second 
year she was sick. 

Q. How much of a check did she give you the first year? 
Al. I believe it was about $50. That is what she usually 
gave every year. 

Q. Did she tell you that she wanted your wife to have 
any of her trinkets? 

Mr. Nicolaides: Of course, I think this is leading. 

The Court: There is no question about it being leading. 

The Witness: She said nothing whatsoever to me about 
any of her things. 

102 The Court: That resolves the difficulty. 

Q. How about your aunt, Mrs. Blair, how did she 
refer to you in your presence? A. Well, she would call 
me “Mitchie”, and once in a while when she was speaking 
to the servants about me she would call me “Captain 
Mitchell.” There were several times when alone, and in 
the presence of my wife, she called me her favorite nephew 
and said she was always very fond of me. 

Q. Was there a time when you and your wife together 
discussed with Mrs. Blair the question of purchasing fur¬ 
niture for a home here in the District? A. On Christmas 
1046, after my mother died. 

• •••••• 

The Witness: On Christmas 1946 at a family dinner a 
question was raised—I am not sure who raised it—of buy¬ 
ing, saving money to buy some furniture, people that wanted 
to live independently—at that time my wife expressed the 
opinion that she had sold her furniture before she came 
over and was afraid we were going to have to do 

103 that thing, and Mrs. Blair told us very vigorously— 
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not ns particularly but the whole lot—that we should not 
buy any furniture. 

Cross-examination. 

By Mr. Nicolaides: 

Q. Admiral Mitchell, I believe your counsel brought out 
the fact that you are a retired Admiral? A. That is right. 

Q. What is your pay as a retired Admiral? A. My pay 
as retired Admiral? 

Q. Yes, sir. A. Well, it is $523.69 a month. 

The Court: How much? 

The Witness: $523.69. That is with this new pay bill. 

By Mr. Nicolaides: 

Q. Is that with or without any deductions? A. What 
kind of deductions? 

Q. Income tax? A. That is without deductions. 

Q. In addition to that you get income from your father’s 
estate A. That is right 

Q. What does that amount to, approximately? A. That 
amounts to between 45 and 4700 dollars a year. 

Q. And you are now living in Paris, France, are 
104 you not? A. At the moment, yes. My wife is still 
there. 

Q. Is it not a fact, Admiral, when your mother died, by 
her will she left you nothing? 

A. That is only partially correct. By her will she said 
that she had given away all her furniture and jewelry and 
bric-a-brac, and so forth, to her son, Edward A. Mitchell, 
to her grandson Edward A. Mitchell, Jr., and to her grand¬ 
daughter Mary Chewning. 

Q. Your mother died in 1946, did she not? A. That is 
correct 

Q. Did she not provide in her will, “I make no provision 
in my will for my son, Edward A. Mitchell, in view of the 
fact that he is adequately provided for by the United States 
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Navy and as a life tenant under his father’s will he will 
receive the income thereunder?” A. Yes, that is correct. 

Q. And prior to your mother’s death she had distributed 
certain personal property that she owned to you and your 
son and daughter? A. She distributed certain personal 
property over a period of years. She gave me some silver 
just before she went away for the last time. 

Q. But that had all been disposed of prior to her death, 
had it not? A Yes. 

105 Q. Didn’t she state that in her will? A Yes. 

Q. She gave you some and she gave your son and 

daughter- A (Interposing) I do not know what she 

gave them but I know what she gave me. My son had taken 
all—well, that was prior. 

Q. Is it not a fact that in her will she made the state¬ 
ment that prior to her death she had, that is during her 
lifetime, given all of her household effects, including the 
silverware and jewelry to you and your son and daughter? 
A That is right. 

• •••••• 

Q. Now, you spoke about going to California, did you 
not? A A long time ago, yes, 1931. 

Q. Back in 1931? A That is right. 

106 Q. You said that was in the fall of 1931? A Yes. 
Q. I believe you mentioned that the children had 

been left with Mrs. Blair prior to the time you went to 
California? A Just at the time we went to California. 

Q. Isn’t it a fact that in 1931 you married for the second 
time? A No; in 1930. I beg your pardon, you are right, 
February 1931; not the fall, but February of 1931. 

• •••••• 

The Court: Any further testimony, gentlemen? 

Mr. Stanley: The only thing I have to suggest, may it 
please the Court, is this: It is my understanding that the 
Court will take judicial notice of all the probate records of 
this Court without any formal offer. 
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The Court: That is true. 

Mr. Stanley: Then I have nothing further. 

The Court: Will you.hand me the alleged will? 

(The referred to document was handed to the Court.) 

Opinion op the Court 

The Court: The Court has no difficulty in ruling in this 
case. The Court does not think that the language used in 
the Code is subject to interpretation. The Court is of 
107 the opinion that it is perfectly clear in its language, 
and is, therefore, incapable of interpretation. 

The first sentence states: 

“If a devisee or legitee die before the testator leav¬ 
ing issue who survive the testator, such issue shall take 
the estate devised or bequeathed as the devisee or 
legitee would have done if he had survived the testator, 
unless a different disposition be made or required by 
thewilL ,, 

11 ■ * 

■ The Court thinks that language is all-inclusive, and ap¬ 
plies to the residuary estate. 

The Court thinks that the language is reinforced by the 
next sentence. The second sentence reads as follows: 

“Unless a contrary intention appear by the will, 
such property as shall be comprised in any devise or 
bequest in such will which shall fail or be void or other¬ 
wise incapable of taking effect shall be deemed included 
in the residuary devise or bequest, if any, contained 
in such wilL ,, 

That disposes of one contention. 

In the matter of the other contention, the Court thinks 
there is nothing involved but a question of law. 

The Court thinks latent ambiguity must appear on the 
face of the paper. If it does not appear on the face of the 
paper, it is not latent ambiguity. v ' 
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108 The Court thinks in a contest of this kind, it is 
often lost sight of that this is not a will contest In 

other words, the testatrix’ mental capacity is not im¬ 
peached. There is no accusation of undue influence. There 
is no accusation of fraud; and there is no accusation there 
is a lack of knowledge of the testatrix of the contents of 
the will. That being so, unless an ambiguity appears on 
the face of the will, the will must stand. 

Now, then, let’s see what appears in the first codicil. 

The second item of the first codicil reads as follows: 

“Whereas, by Items 1 and 2 of my said Will, I did 
give, devise, bequeath, and appoint in fee simple and 
in absolute estate certain property unto my sister, Mary 
Alexander Mitchell; and 

“Whereas, said Mary Alexander Mitchell is now de¬ 
ceased, I hereby revoke such devise, bequest, and ap¬ 
pointment to said Mary Alexander Mitchell, and in lieu 
thereof, I give, devise, bequeath and appoint, in fee 
simple and in absolute estate, any part of my estate to 
which she would have been entitled under Items 1 and 
2 of my said Will, unto Edward A. Mitchell, Jr., and 
Mary M. Chewning, grandchildren of the said Mary 
Alexander Mitchell.” 

Now, in the second codicil, Item 2, the statement is 
Made: 

109 “I give and bequeath my furniture and household 
effects, silverware, pictures, objects of art, jewelry, 
automobiles and articles of personal use, including 
wearing apparel, in absolute estate, unto my sister, 
Rose Douglas Wallach Merriam; my niece, Mary A. 
Chewning; and my nephew Edward A. Mitchell, to be 
divided among them, one-third unto each.” 

The Court does not think there is any latent ambiguity 
of any kind or character involved in tins second codicil, 
and that the party indicated by the second codicil is Ed¬ 
ward A. Mitchell, in other words, Admiral Mitchell. 
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In view of the Court’s opinion that a question of law 
only is involved, of course, all this testimony having to 
do with the relationship between the testatrix and the 
nephew and grandnephew and niece of the testator, and 
having to do with her alleged intentions, and what she 
probably intended, is stricken. 

Now, there are certain checks introduced in evidence, 
and, while they are in the record for the Court of Appeals, 
if the case goes there, they have to go out also. Not that 
they would not be very significant if this was a will contest 
or if there was a question involved as to whether or not 
the testatrix knew what was in the will, or the codicils, but 
simply because the Court’s ruling is that there is no latent 
ambiguity, and that therefore none of that testimony 
110 is admissible. 

That disposes of the matter, gentlemen, and coun¬ 
sel who are beneficiaries under the Court’s ruling will 
please prepare findings of fact and conclusions of law. 

Mr. Nicolaides: May we be permitted an opportunity to 
submit a memorandum on this question? I think there is a 
good deal of law that should be taken into consideration 
before final- 

The Court: The Court does not think it is necessary. 

Mr. Nicolaides: I appreciate Your Honor’s ruling. At 
the same time I feel, in justice to my client, I should be 
permitted to submit the authorities on the subject, because 
I have many authorities- 

The Court: You can submit a brief, of course, sir. But 
this trial court thinks that the trial courts, when they make 
up their minds finally, and satisfactorily, what they should 
do is act, and not waste a lot of time which ought to be 
devoted to the next case. 

Now, I have finally made up my mind in this case. 




Emily Wallach Blair 
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EXHIBITS. 

1 167 Plaintiff’s Exhibit No. 1. 

Filed Feb 6 1948 Theodore Cogswell, Register of 
Wills, D. C., Clerk of Probate Court. 

THE LAST WILL AND TESTAMENT 

of 

1 EMILY WALLACH BLAIR 

I , Emily Wallach Blair, of the City of Washington, Dis¬ 
trict of Columbia, do make, publish and declare this my last 
Will and Testament, hereby revoking and annulling any 
and all Wills, Testaments and Codicils by me at any time 
heretofore made. 

_ « 

Item I. Whereas the last Will and Testament of my 
husband, Woodbury Blair, provides, in part, as follows: 

“Item VI. I authorize and empower my wife, Emily 
W. Blair, should she survive me, by her last Will and 
Testament: 

(a) To give and devise, absolutely, my residence 
known as premises 1607 New Hampshire Avenue, being 
Lot 804 in Square 155, in the City of Washington, Dis¬ 
trict of Columbia, also the garage known as 1735 Cor¬ 
coran Street, being Lot 105 in Square 155, to any corpo¬ 
ration, individual or individuals, in fee simple or other¬ 
wise, or should the said premises, or any part thereof, 
be sold or otherwise disposed of after my dea th a nd 
during her life, as hereinafter provided in Item VII of 
this instrument, my wife is authorized in lieu of said 
house, lots and premises, to give, devise and bequeath 
the proceeds derived from said sale, howsoever the 
same may be invested. 

(b) To give and bequeath, absolutely or on such con¬ 
ditions as she may decide, to any corporation, indi¬ 
vidual or individuals, any sum or sums of money she 
may elect of the principal of said trust estate, not to 
exceed in all five (5) per cent of the net value of the 
principal of said trust estate at the time of her decease 
and after all legacies given u nder Paragraphs num¬ 
bered 1 to 10, inclusive, of Item VJULL of this instrument 
have been paid. I further direct that any devise or be- 
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quest which my said wife may make in accordance with 
the provisions of tins Will she shall specially designate 
in her last Will and Testament that such devises and 
bequests are made by her under the authority given to 
her by me to dispose of the same, it being my inten¬ 
tion that these estates shall be specially devised or be- j 
queathed by her and not included in the estate which 
168 she inherited from her own family or has otherwise 
acquir ed. 

“Item VJJL I authorize and direct my said Trustees, 
should the residence in the City of Washington and 
premises at Newport, Rhode Island, known as < Beach- 
holm’, which I at present own, or either of them, be 
owned by me at the time of my decease, or any other 
house or residence subsequently acquired, to defer to 
the wishes of my wife in 'all matters relating to said 
residence which I wish her to occupy as residences so M 
long as she desires to do so. At the direction of my |L | 
wife, this property or any part thereof may be leased 
or sold, the proceeds invested in another residence for ^ 
her use, or be invested in any way she may suggest or »] 
approve, subject to all the terms and conditions as here¬ 
inbefore declared in Item VI of this instrument.”;, - 

now therefore, all estate and property which I am given 2 
authority to dispose of By my last Will and Testament in §• 
virtue of the foregoing provisions, I give, devise, bequeath 
and appoint, in fee simple and in absolute estate, as fol¬ 
lows: 

' £ 

- | 

(1) Unto my sister, Mary Alexander Mitchell one-half 

(%); * | 

(2) Unto my sister, Rose Douglas Merriam, one-half 

(*)S j 

It is my wish that any real estate passing to my said sis¬ 
ters under this Item of my Will be rented by them until such 
time as they may be able to obtain a reasonable offer for the 
purchase of said real estate. 

Item II. All of the rest, residue and remainder of my es¬ 
tate and property, of whatsoever character, whensoever ac¬ 
quired and wheresoever situate, including all estate and 

* ' * ' . * ' j 1 . • i 

... - - 

i 

i 
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property to or in which I shall have any right, title, claim 
or interest whatsoever at the time of iriy death, andindud- 
ing as well all estate and property over which I have any 
power of appointment, I give, devise and bequeath, in fee 
simple and in absolute estate, as follows: 

(1) Unto my sister, Mary Alexander Mitchell, one-half 

(%); 

(2) Unto my sister, Rose Douglas Merriam, one-half 

(%). 

169 Item DDL I nominate, constitute and appoint Bruce 
Baird, of the City of Washington, District of Co- 
1 lumbia. Executor of this my last Will and Testament, and 
I direct that no bond be required of said Executor. 

For the purpose of properly administering my estate, 
I hereby authorize and empower my said Executor, in his 
absolute discretion, to sell any part or all of my estate 
and property, and in consummation of such sale or sales, 
to convey, assign, transfer and deliver the property sold, in 
fee simple and in absolute estate, unto the purchaser or pur¬ 
chasers thereof, who shall be under no obligation to see 
to the application of the purchase money. 

In Testimony Whereof, I have hereunto set my hand, 
this 30th day of September, A. D. 1942, to this my last Will 
and Testament, typewritten upon three pages. For the pur¬ 
pose of identifying the same, I have signed the margin of 
each of the two preceding pages hereof. 

Emily Wallach Blair. 

Signed, published and declared by the above-named testa¬ 
trix, Emily Wallach Blair, as and for her last Will and 
Testament, in the presence of ns, who, at her request, 
in her presence and in the presence of one another, have 
hereunto subscribed our names as witnesses, this 30th day 
of September, A. D. 1942. 

J. Fontaine, Hall, Washington, D. C. 

' Gladys M. Diel, Washington, D. C. 

Arthur E. Hach, Washington, D. C. 
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170 Filed Feb 6 1948 Theodore Cogswell, Register of 
Wills, D. C. Clerk of Probate Court 

' , * u 

CODICIL. - ; 

• * 

To the Last Will and Testament 

■ : ■> • 

of 

i * . 

" EMILY WALLACH BLAIR 

I, Emily Wallach Blair, of the City of Washington, Dis¬ 
trict of Columbia, having made my last Will and Testament 
bearing date on the 30th day of September, A. D. 1942, do 
now make this Codicil to be taken as a part of the same. 1 ' ■ 

Item L I hereby ratify and confirm my said Will in 
every respect save so far as any part of it is inconsistent 
with this Codicil. 

Item EL Whereas, by Items I and II of my said Will, 
I did give, devise, bequeath and appoint, in fee simple and 
in absolute estate, certain property unto my sister, Mary 
Alexander Mitchell; and, whereas, said Mary Alexander 
Mitchell is now deceased, I hereby revoke such devise, be¬ 
quest and appointment to said Mary Alexander Mitchell 
and in lieu thereof I give, devise, bequeath and appoint, in 
fee simple and in absolute estate, any part of my estate to 
which she would have been entitled under Items I and H 
of my said Will, unto Edward A. Mitchell, Jr., and Mary 
M. Chewning, grandchildren of the said Mary Alexander 
Mitchell. \ ' ^ ' T 

In Testimony Whereof, I have hereunto set my hand 
this 17th day of December, A. D. 1946, to this Codicil to 
my last Will and Testament 

Emily Wallach Blair 

. ■ • • • > \ ' ' ‘ '' . ,, 

Signed, published and declared by the above-named testa¬ 
trix, Emily Wallach Blair, as and for a Codicil to her last 


j 



Emily WaUaoh Blair 
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■Will and Testament, in the presence of ns, who, at her 
request, in her presence and in the presence of one another, 
i have hereunto subscribed our names as witnesses this 17th ^ 
day of December, A. D. 1946. 

Frederick S. Tyleb Woodward Bldg., Wash., D. C. 
Mildred M. Johnston c/o National Savings & Trust Co. 
Douglas R. Smith ditto 


171 Filed Feb 6 1948 

Theodore Cogswell, Register of Wills, D. C. 

Clerk of Probate Court 

SECOND CODICIL 
To the Last Will and Testament 
of 

EMILY WALLACH BLAIR 

I, Emily Wallach Blair, of Washington, District of Co¬ 
lumbia, having heretofore made my last Will and Testa¬ 
ment bearing date the 30th day of September, 1942, and 
a Codicil thereto bearing date the 17th day of December, 
1946, do now make this Second Codicil to be taken as a part 
of the same. 

Item L I hereby ratify and confirm my said Will and 
Codicil in every respect save so far as any part of them is 
inconsistent with this Second Codicil. 

Item II. I give and bequeath my furniture and house¬ 
hold effects, silverware, pictures, objects of art, jewelry, 
automobiles and articles of personal use, including wearing 
apparel, in absolute estate, unto my sister, Rose Douglas 
Wallach Merriam; my niece, Mary A. Chewning; and my 
nephew, Edward A. Mitchell, to be divided among them, 
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one-third unto each. My Executor shall be authorized to 
take the joint receipt of said three beneficiaries, who shall 
agree among themselves as to the proper division of said 
articles and the particular articles which each shall receive, 
based on the appraised value thereof or such other method 
of valuation as they shall mutually consider fair and equit¬ 
able. 

In Testimony Whereof, I, Emily Wallach Blair, have, 
to this Second Codicil to my last Will and Testa- 
172 ment, subscribed my name this 29th day of May, 1947. 

Emily W. Blair 

The foregoing instrument was signed, published and de¬ 
clared by the above-named Testatrix, Emily Wallach Blair, 
as and for a Second Codicil to her last Will and Testament, 
in the presence of us, who, at her request, in her presence 
and in the presence of one another, have hereunto sub¬ 
scribed our names as attesting witnesses this 29th day of 
May, 1947. 

Mildred M. Johnston c/o National Savings & Trust Co. 
Louis D. Perez c/o National Savings & Trust Co. 

Leo P. Hiltjary c/o National Savings & Trust Co. 


Emily Wallach Blair 
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•b. 



Sstloaal Sawings aud irust Company, 
i). C. 


Gent 


btrtbgr authorize and request Mr. 

_ In. Mary Denton, and/or Mrs. 

Xladys Danner to opan tba safe deposit box in the nans of 
rtbe Trustees under tba Mill of Woodbuxy Blair, deceased; 

«c clip fron any bonds In said box tba coupons doe at tbls 
£ti*e, and to renore fron said box l&l shares of preferred 
stock of potonac Electric Power Coatpany, and 11 shares of 6 % 
preferred stock of said eo a ipa n y far exchanged in accordance 
with the plan of exchanged approved by said Conpany. 

I also authorize and request said persons to open 
ay personal safe deposit box and to remora therefrom 200 
Washington Railway and Electric Conpany Units for ccarersion 
Into Potonac Electric Power Conpany stock. 


/ 


Tory truly yours. 




December 11, 19*7* 


Rational Savings and Trust Company, 

Washington, D. C. 

*, i ’** • _ • «. 

Gentlemen:' 

I hereby authorize and request Mr. Bruce Baird, 

Mr. J. Fontaine Hall and Mr. Edward A. Mitchell, Jr., to 
open the safe deposit box In the name of the Trustees under 
the Will of Woodbury Blair, deceased; to clip from any bonds 
in said box the coupons.due at. this time, and to remove from 
said box 275 shares Washington Railway and Electric 5 % pre¬ 
ferred stock for exchange, 33 shares Southern Pacific capital 
stock which Is to be exchanged for common stock, and $10,000.00 
Baltimore and Ohio Railroad Company .First Mortgage 5 % bonds- 
for exchange. . ‘ ' .. .V ' 

v t , k •• w , \ m 

I 1 ^ ' ' ' 0 ‘ * % ■ ~ « 

I also authorize and request said persons to open 
my personal safe deposit box and to clip from any bonds In 
said box the coupons due at this time,^and to place In said 
box-the 200 shares Potomac Electric Power Company common and 
175 shares American Telephone and Telegraph Company stocks 
which you are holding for my account. 

Very truly yours, » * 
































No. 10,721 


STATEMENT OF THE QUESTION PRESENTED TO 
THE COURT FOR DECISION 


1 


The question is whether two sons, the only issue, of a 
residuary legatee who predeceased the testatrix whose will 
V is subject to construction, take the residuary legacy their 

•_i.1__2 ‘t J 1____ 1_3 _♦_J . X_L.J_♦_ 


or whether the share of the residue the mother would have 
taken becomes intestate property and is distributable to 
the heirs of the testatrix. 

* * \ * . * * ** * ' ‘ ' t r- v , ' ' * > 

This question involves a construction of Section 110 of 
Title 19, of the District of Columbia Code, 1940 edition, 
(Sec. 1631, Act of March 3,1901, 31 Stat 1434, ch. 854), 
and an interpretation of the decision of this Court in The 
George Washington University , etaLv. The Riggs National 
Bank of Washington , D. C., Executory 66 App. D.C. 389, 
88 Fed. 2d 771. 
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Appellees. 


Appeal from the United States District Court 
for the District of Columbia 
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JURISDICTIONAL STATEMENT 

Bruce Baird, executor under the will of Emily Wallach 
Blair, deceased, filed a complaint (Joint App. 2), and 
thereafter, by permission of the Court, a supplemental 
complaint (Joint App. 12), in the United States District 
Court for the District of Columbia, in which the legatees, 
the heirs at law and next of kin of the testatrix were 
joined as defendants, praying for a construction of the 
will and the codicils thereto, of the testatrix, and in¬ 
structions to the plaintiff as to the disposition to be made 
of certain personal property forming a part of the estate. 
The jurisdiction of the United States District Court is 
sustained by Section 306, Title 11, of the District of 
Columbia Code, 1940 edition (Revised Statutes D. C., Sec¬ 
tion 763; Act of February 27, 1877, 19 Stat. 253 ch. 69, 
Section 2). 

The Court entered judgment (Joint App. 25), con¬ 
struing the will and instructing the plaintiff as to dis¬ 
position to be made of certain personal property. This 
appeal is prosecuted by one of decedent’s heirs pursuant 
to the provisions of the Act of June 25, 1948, c. 646 (62 
Stat. 929), U.S.C., Title 28, Section 1291. 

By order of the Court this case has been consolidated 
for filing briefs and for argument with the case of 
Edward A . Mitchell , Jr. v. Edward A. Mitchell , No. 10,722, 
which is an appeal from the same judgment upon an 
entirely different issue. 


STATEMENT OF THE CASE 

Emily Wallach Blair died January 5,1948, leaving a last 
will and testament dated September 30, 1942 (Joint App. 
86), a first codicil thereto dated December 17,1946, and a 
second codicil thereto dated May 29,1947 (Joint App. 89). 
The will and codicils were duly admitted to probate on 
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April 21, 1948, by the United States District Court for 
the District of Columbia (Joint App. 22). 

In her will the testatrix, exercising a power of appoint¬ 
ment given her in the will of her deceased husband, devised 
and bequeathed all the property subject to the power of 
appointmnt in fee simple and in equal shares to her sis¬ 
ters, Mary Alexander Mitchell and Rose Douglas Merriam. 
All the residue of her estate the testatrix devised and 
bequeathed in equal shares to the same two sisters (Joint 
App. 87-88). 

Mary Alexander Mitchell having died on July 14, 1946, 
(Joint App. 22), the testatrix executed a codicil to her 
will dated December 17, 1946, in which she devised and 
bequeathed any part of her estate to which Mary Alexan¬ 
der Mitchell would have been entitled under the will, 
unto Edward A. Mitchell, Jr. and Mary M. Chewning, 
grandchildren of Mary Alexander Mitchell (Joint App. 89). 

The testatrix executed a second codicil to her will on 
May 29, 1947, but its provisions are not relevant to this 
case, being involved in Case No. 10,722, with which this 
case has been consolidated for briefs and argument. 

Rose Douglas Merriam died July 21,1947, leaving her 
surviving two sons, the appellees, William R. Merriam and 
John H. Merriam, Jr. (Joint App. 23). 

The testatrix made no further changes in her will prior 
to her death. 

Appellant, Edward A. Mitchell, is a nephew of the 
testatrix, a son of Mary Alexander Mitchell, and one of 
the heirs and next of kin of the testatrix (Joint App. 23). 

STATUTE INVOLVED 

The statute involved in this case is Title 19, Section 110, 
District of Columbia Code, 1940 edition (Act of March 3, 
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1901, 31 Stat. 1434, ch. 854, Sec. 1631) • hereinafter 
referred to cls Section 19-110, and is as follows: 

“Lapsed or void devises. If a devisee or legatee die 
before the testator, leaving issue who survive the 
testator, such issue shall take the estate devised or 
bequeathed as the devisee or legatee would have done 
if he had survived the testator, unless a different 
disposition be made or required by the will. Unless 
a contrary intention appear by the will, such property 
as shall be comprised in any devise or bequest in such 
will which shall fail or be void or otherwise incapable 
of taking effect shall be deemed included in the 
residuary devise or bequest, if any, contained in 
such will” 


STATEMENT OF POINTS 

L Rose Douglas Merriam, legatee of one-half of the 
residuary estate of the testatrix, having predeceased the 
testatrix, the share of the residue she would have taken 
had she survived the testatrix, became intestate property 
distributable to the heirs and next of kin of the testatrix 
of whom appellant is one. The lower court erred in ad¬ 
judging that the share Rose Douglas Merriam would 
have taken was distributable to her two sons under the 
first sentence of Section 19-110 because that sentence, 
under certain conditions, only prevents lapse into the resi¬ 
due as at common law of legacies given in the body of 
the will. 


SUMMARY OF ARGUMENT 

At common law when a legacy of the residuum of a will 
lapsed, the testator was held to have died intestate as to 
such legacy and the property was distributable to the heirs 
and next of kin. Bagwell v. Dry , 1 P. Wms. 700, 24 Eng. 
Reprint 577. In re Dunster (1909) 1 Ch. Div. 103, The 
George Washington University, et al. v. The Riggs National 
Bank of Washington, D. C., Executor, et al., 66 Appeals 
D.C. 389, 88 F. 2d 771. 
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In the first sentence of Section 19-110 the issue of a 
legatee who dies before the testator takes the legacy 
which the legatee would have taken had he survived the 
testator. However, in the second sentence of the section 
it is provided that any property comprised in any devise 
or bequest which shall fail shall be deemed included in 
the residuary devise or bequest, if any. 

In The George Washington University Case this Court, 
even in the light of Section 19-110, held that a void 
residuary legacy became intestate property and was dis¬ 
tributable not to the other residuary legatees but to the 
heirs and next of kin of the testator. 

Although the residuary legacy in The George Washington 
University Case was a void legacy and not a lapsed legacy, 
this Court made no distinction in principle between a void 
and a lapsed legacy. Its decision would unquestionably 
have been the same had the residuary legacy it was dealing 
with been a lapsed legacy rather than a void legacy. 

■ ■ •. :• ,'c ' . .i • ■ V : •; • • , 

In the course of its opinion the Court stated that Section 
19-110 (referred to in the opinion as Section 1631 of the 
1901 Code) applies only to lapsed devises and bequests 
“provided for in the body of the wM” (Italics supplied) 

At common law all lapsed residuary legacies became 
intestate property. Statutes in derogation of the common 
law are to be strictly construed. This Court held in The 
George Washington University Case that residuary legacies 
and devises became intestate property even in the face of 
the provisions of the second sentence of Section 19-110 
which specifically provided that any property comprised in 
any devise or bequest which fails shall be “included” in 
the residue. Any devise or bequest in this second sentence 
of the statute, taken literally, certainly would include a 
residuary devise or bequest, and would make a lapsed or 
void residuary devise or bequest a part of the residue, if 
there is one, to be divided amongst the other residuary 
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legatees. - Yet this Court held that the common law rule 
prevailed, and the statute is ineffective to prevent lapsed 
or void residuary devises or legacies from passing to the 
heirs and . next of kin. 

. The reasoning in The George Washington University 
Case supports the conclusion that this Court held in that 
case, that Section 19-110 was intended to change the com¬ 
mon law only to the extent of permitting lapsed legacies 
in the body of a will to pass to the issue, if any, of the 
deceased legatee rather than fall into the residue. As far 
as the second sentence of the section provides for lapsed or 
void legacies falling into the residue is concerned, it was 
merely declaratory of the common law where the deceased 
legatee of a legacy in the body of a will left no issue. 

The general terms of the first sentence of the section 
were not intended to include residuary legacies and devises 
any. more than the general and seemingly all inclusive 
terms of the second sentence, providing that any legacy or 
devise which fails or is void or otherwise incapable of 
taking effect should be included in the residuary devise or 
bequest, were intended to include residuary devises or be¬ 
quests which failed. 

Therefore, the legacy in the case at bar being a residuary 
legacy is not controlled by the first sentence of Section 
19-110, and under the reasoning in The George Wash¬ 
ington University Case is distributable to the next of kin 
of the testatrix. 

ARGUMENT 

« * 

The Residuary Legacy to Rose Douglas Merriam Who 
Predeceased the Testatrix Was Distributable Upon 

> the Death of the Testatrix to the Heirs and Next 
of Kin of the Testatrix and Not to the Issue of 
Rose Douglas Merriam. 

The testatrix, by her will, bequeathed one-half of “All 
the rest, residue and remainder of my estate and property, 
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of whatsoever character, whensoever acquired and where¬ 
soever situated, etc.” unto her sister, Rose Douglas 
Merriam. The other one-half was bequeathed to another 
sister, Mary Alexander Mitchell, (Joint App. 87-88). 

Mrs. Merriam died July 21,1947, (Joint App. 23) leav¬ 
ing two sons, the appellees, surviving her. The testatrix 
made no change in her will as to Mrs. Merriam’s bequest 
prior to testatrix’s death on January 5, 1948, (Joint App. 
22). It is pertinent to observe that testatrix had by the 
first codicil to her will (Joint App. 89) provided for the 
disposition of the legacy she had left to Mary Alexander 
Mitchell who died July 14, 1946, (Joint App. 22). 

Appellant is a nephew of the testatrix and one of her 
heirs and next of kin (Joint App. 23). The question for 
decision is whether the share in tie residuary estate which 
Mrs. Merriam would have taken had she survived the 
testatrix became intestate property and distributable to 
the heirs, or is taken by her only issue, the appellees. 

The decision of the case involves an interpretation of 
Section 19-110 of the District of Columbia Code, supra, 
and a determination whether or not the reasoning of this 
Court in The George Washington University, et al . v. The 
Riggs National Bank of Washington, D. C ., Executor, et al., 
66 Appeals, D.C. 389, 88 F. 2d 771, as understood by the 
appellant, is to be adopted in this case. 

Section 19-110 provides as follows: 

“Lapsed or void devises. If a devisee or legatee die 
before the testator, leaving issue who survive the 
testator, such issue shall take the estate devised or 
bequeathed as the devisee or legatee would have done 
if he had survived the testator, unless a different 
disposition be made or required by the will. Unless 
a contrary intention appear by the will, such property 
as shall be comprised in any devise or bequest in such 
will which shall fail or be void or otherwise incapable 
of taking effect shall be deemed included in the 
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residuary devise or bequest, if any, contained in 
such will.” 

In The George Washington University Case the testator’s 
will gave the residue of his estate to four institutions, one 
of which was a church. ' The residuary bequest to the 
church was void under Section 19-202 of the District of 
Columbia Code because the will was executed less than one 
calendar month before testator’s death. The question in 
the case was whether the void legacy to the church became 
intestate property distributable to the heirs, or became a 
part of the residue to be divided amongst the other three 
residuary legatees. 

This Court held that the void legacy to the church became 
intestate property, distributable to the heirs. 

% 

In deciding the case the Court stated two principles of 
common law which it held is the common law of the District 
of Columbia except for the interpretation to be put upon 
Section 19-110. First, “At common law where in the 
residuum of a will a legacy lapsed or became void through 
operation of law or otherwise, in the absence of specific 
directions by the testator as to its disposition, the testator 
was held to have died intestate as to such legacy and the 
property was distributed to the next of kin.” This prin¬ 
ciple is based upon the decision in Bagwell v. Dry , 1 P.. 
Wms. 700,24 Eng. Reprint 577, and In re Dunster (1909) 
1 Ch. Div. 103. Second, “At common law the rule was 
firmly established that where a bequest of personal property 
for any reason failed, that portion would fall into the 
residuum if a residue was provided for in the will, other¬ 
wise it would go to the next of kin.” 

These principles of common law having been declared by 
this Court and an examination of the authorities by counsel, 
leaving no doubt as to the correctness of the Court’s state¬ 
ment, no prolonged discussion is required. 

The difficult question before the Court was whether or 
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' not Section 19-110 had changed the common law. The 
second sentence of Section 19-110 provides that, “Unless a 
contrary intention appear by the will, such property as 
shall he comprised in any devise or bequest in such will 
shall fail or be void or otherwise incapable of taking effect 
shall be deemed included in the residuary devise or bequest, 

if any, contained in such will” (Italics supplied) 

* \ • • ■ 

It will be observed that the statute provides that any 
devise or bequest which shall fail or be void or incapable 
of taking effect shall be deemed included in the residuary 
devise or bequest In The George Washington University 
Case the residuary bequest was void but the reasoning of 
the Court does not turn upon the question of whether the 
devise was void or whether it lapsed. The literal meaning 
of the words of the statute, including as they do any devise 
hr bequest, which would clearly seem to include a residuary 
devise or bequest which failed, would seem to permit a 
residuary devise or bequest which failed to remain in the 
residue and be distributed to the other residuary legatees. 

There would seem to be nothing anomalous in permit¬ 
ting a residuary devise or bequest, which fails, to remain 
a part of the residuum provided there are other residuary 
legatees to take it, under a statute which directed that 
any devise or bequest in the will which shall fail or be 
void or otherwise incapable of taking effect “shall be 
deemed included in the residuary devise or bequest, if 
any.” This is what the statute literally provides. 

V This Court, however, after having the benefit of care¬ 
fully prepared and exhaustive briefs ( q.v .) held that re¬ 
gardless of the literal statutory provision, a residuary 
legacy or devise which failed passed to the heirs and next 
of kin as intestate property. 1 

r ' ' . . • ‘ 

1 No account is taken herein of residuary legacies and devises to a 
class, where it fails as to one of the class, since this question is not 
involved in this ease. 
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This Court’s decision unquestionably is consonant with 
the great weight of authority. 

In 4 Page on Wills (3rd Ed. 1941 2 ) p. 194, Section 1430, 
the general rule is stated as follows: 

“If the residuary gift itself lapses, such lapsed gift 
does not form a new residuum in the absence of 
specific language showing that this is the testator’s 
intention. If there is one residuary legacy, and such 
legacy lapses, it passes to the heir or next of kin as 
intestate property if there is no gift over. 

“If the residuum of the estate is given to two or 
more individually, and not as a class, and the gift 
to one of them lapses, the question is raised whether 
such lapsed gift should pass under the residuary 
. clause to the other residuary legatee, or whether it 
should pass to the testator’s next of kin as intestate 
property, in the absence of language in the will which 
tends to show the disposition which testator intends 
to make of it under such circumstances. It is now 
settled, by the weight of authority, that a lapsed pact 
of the residuum does not itself pass into the remainder 
of the residium; but that it passes to the . testator’s 
next of kin as intestate property.” 

An examination of the cases in various jurisdictions 
indicates that in the face of statutes similar to the second 
sentence of Section 19-110, the courts have almost univer¬ 
sally stated the rule the same as this Court stated it in 
The George Washington University Case. In holding that 
the second sentence of Section 19-110 did not retain in 
the residuum residuary devises or bequests that failed, 
the Court said: - 

. . . - • • . ' 4 . 

“In the light of the common law which is still in 
force in this District except where abrogated by 
statute, and upon the only reasonable interpretation 
which we find it possible to place upon the statute here 
involved, it must be held that the common law rule 


* This date (Role 17(c) 9) is the date of copyright and of the author's 
preface. No date appears on the title page. 
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v still prevails in this District as to devises and bequests 

contained in the residuum, and such rule must be held 
controlling until legislation is enacted, as in Pennsyl¬ 
vania, specifically regulating the disposition of such 
devises and bequests. Sec. 1631 applies only to lapsed 
devises and bequests provided for in the body of the 
will, and makes both devises and bequests subject to 
the common law rule which was applicable to lapsed 
bequests only, namely, that such lapsed bequests fall 
into the residue.” 

In other words, only legacies in the body of the will 
which fail are included in the residue. 

The facts in the case at bar carry the problem a step 
further. The legacy involved is a residuary legacy as 
was the one in The George Washington University Case t 
but it was a residuary legacy to an individual who had 
issue surviving her when she predeceased the testatrix. 
Had the legatee to this residuary legacy died without issue 
there would seem to be no doubt that the legacy which 
would have gone to her would have been distributable 
to the next of kin under the decision in The George Wash¬ 
ington University Case. Does the provision of the first 
sentence of Section 19-110, which provides that the issue 
of a legatee who dies before the testator, shall take the 
estate which the legatee would have taken had he sur¬ 
vived, reach down into the residuary estate to save a 
residuary legacy from lapse where the deceased residu¬ 
ary legatee left issue? 

This Court held in The George Washington University 
Case that Section 19-110 applies only to lapsed devises and 
bequests provided for in the body of the will. The legacy 
in question was not provided for in the body of the will 
It was a residuary legacy. Granted, that what the Court 
was referring to when it made this statement were lega¬ 
cies in the body of the will which failed and, therefore, 
fell into the residue, parity of reasoning would clearly 
'seem to lead to the conclusion that a legacy to a residuary 


legatee who predeceased the testatrix could not be pre¬ 
vented from lapse by the first sentence of the statute 
even though the legatee left issue. 

If the common law rule that a lapsed or void residuary 
legacy passes to the heirs and next of kin controls, even 
in the face of a statute which provides that any devise or 
bequest which shall fail and be void or otherwise incapable 
of taking effect shall be included in the residuary devise 
or bequest, if any, by the same reasoning a residuary legacy 
to an individual cannot be prevented from lapsing by 
another sentence in the statute providing that legacies to 
those who predecease the testator shall pass to their issue, 
if any. 

This follows, it is respectfully submitted, from the 
reasoning in The George Washington University Case, be¬ 
cause, as the decision is understood, this Court held, either 
directly or by implication, that Section 19-110 was intended 
to change the common law in only one particular, namely, 
lapsed legacies in the body of a will no longer are to fall 
into the residue, but are to pass to the issue of the deceased 
legatee, if any, and if the deceased legatee named in the 
body of the will left no issue, the legacy falls into the 
residue as at common law. 

That the statute was intended only to change the common 
law to the extent of providing that legacies in the body of 
the will should not lapse, and that devises should not be¬ 
come intestate property, if issue survive the deceased 
legatee or devisee, is strongly emphasized by the title to 
the section of the statute. The title contains nothing about 
legacies. It is entitled only "Lapsed or Void Devises.” 
(This title is not an editorial addition. It is in the statute 
as enacted. See 31 Stat 1434, Section 163L) Although 
at common law lapsed legacies fall into the residue, if any, 
such was not true of lapsed devises. The latter passed by 
inheritance to the heirs and next of kin of the testator. 
The George Washington University Case . The statute was 
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really more concerned with preventing lapsed devises from 
becoming intestate property than it was in making provi¬ 
sion for lapsed legacies in the body of the will. 


The statute prevented lapsed devises in the body of 
the will from becoming intestate property and lapsed 
legacies in the body of the will from falling into the resi¬ 
due. The purpose was to provide that both lapsed legacies 
and lapsed devises in the body of the will should pass to 
the issue of the deceased legatee or devisee, if any. The 
statute was not intended to change anything as to either 
residuary legacies or residuary devises. 


It follows from the reasoning in The George Washington 
University Case that a residuary legacy even to an indi¬ 
vidual, who dies before the testator, leaving issue, lapses 
and is distributable to the next of kin. 

With one exception, to be discussed, a diligent search of 
the authorities has failed to reveal either statutes or 
decisions in other jurisdictions which would be of assist¬ 
ance to the Court in reaching its decision in the case at bar. 
Substantially all the States have statutes similar to the 
first sentence of Section 19-110 which prevents lapse of 
legacies and devises when the deceased legatee or devisee 


leaves issue, relatives or lineal descendants, such bene¬ 
ficiary varying with particular statutes. Only a very few 
States seem to have statutes similar to the second sentence 


of Section 19-110 making provision that lapsed or void 
legacies shall fall into the residue. Amongst the latter are 
Colorado (Laws, 1949, Ch. 254, Sections 1 and 2); Connec¬ 
ticut (General Statutes Revision of 1949, Sections 6954 
and 6955); North Carolina (General Statutes of North 
Carolina 1943, Ch. 31, Sec. 42); Rhode Island (General 
Laws 1938, Ch. 566, Sec. 7); South Dakota (South Dakota 
Code 1939, 56.0316-17) and Wisconsin (Wisconsin Stat¬ 
utes 1*949, Ch. 238, Sec. 13) :. ‘ ^ 


- >■ No case has been found where the precise question 
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whether a residuary legacy or devise to* legatee or devisee 
who predeceases the testator, leavingissue, goes to the 
issue, relative or lineal descendant, as the case may be,of 
the deceased legatee or devisee or becomes intestate 


property. 




o; c.r bt&ioi t$r ren&g 


< i * j'.p r +»*• T,% jj> ijjwR »4t 

There is, however, one case in Massachusetts which by 
implication holds that statutes for the prevention of lapses 
of legacies and devises do not apply to residuary legacies 
and devises even though the legatee or devisee leaves issue. 

In Worcester Trust Company j. rtir^^^lO r Maa5. s ii5, 
96 N.E. 132, the Massachusetts statute (R.L. Mass. 1902, 
Ch. 136, Sec. 21) under consideration,^pron8ed^ ; ^ 

<r> "If a devise or legacy is made to a child or other 
relation of the testator, who dies before the testator, 
but leaves issue: surviving the testator, such issue 
shall, unless a different disposition^ made or required 
? by the will, take the same estate which''the * person 
12 whose issue they are would have taken jf ike had sur- 
vived.-^e^rtatM^,^ fe.?i 

There was no statute in Massachusetts providing for the 
disposition of lapsed legacies such as the second sentence 


jof Section 19-110^ In this case the testator in the/body 
of the will bequeathed a money legacy to his sister-in-law, 
Lydia Young, who predeceased testator. . It, was conceded 
by the parties and the Court held that this legacy In the 
body of the will to Lydia Young lapsed because she! was not 
a "relation” of the testator and fell into the residue under 
the common law. Lydia Young left surviving her, a son. 
The will further provided that the residue of the estate 


was to be divided amongst the first sixteen l^atees named 
in the will in proportion to the several amounts given to 
each. Lydia Young was one of these sateen legates and 
therefore was also a residuary legatee. The case, there- 
fore, is one in which the question arose astowhether brhot 
a residuary lega^^to’ 'a deceteft^feg^ Issue be¬ 

came intestate property or. passed tb^theitee: "'If ihe 
Massachusetts statute quoted above applied to residuaiy 
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legacies, then Lydia Young's residuary legacy would have 
lapsed for the same reason that the legacy to her in the 
body of the will lapsed, namely, because she was not a 
“relation” of the testator. The statutory provision was 
general in its terms as to lapsed legacies, the same as is 
the first sentence of Section 19-110. 

The Court held that the residuary legacy to Lydia Young 
lapsed and went to the heirs, not, however, because of the 
provisions of the statute, but because of the common law 
rule in Massachusetts that residuary legacies do not form 
a part of the residue, but lapse. In deciding this point, 
the Massachusetts Court relied upon the following Massa¬ 
chusetts decisions, holding that residuary legacies to per¬ 
sons predeceasing the testator pass to the heirs of the 
testator: Lyrrum v. Coolidge , i76 Mass. 7, 56 N.E. 831; 
Sohier v. Inches , 12 Gray (Mass.) 385; Hooper v. Hooper, 
9 Cush. (Mass.) 122, 130; Best v. Berry , 189 Mass. 510, 
75 N.E. 743; Lombard v. Boyden , 5 Allen (Mass.) 249, 
251; Dresd v. King , 198 Mass. 546, 85 N.E. 77. 

In SchneUer v. SchneUer , 356 HL 89, 190 N.E. 121, the 
testator left the residue of his estate to three of his children, 
“or to the survivors or survivor of them, to be distributed 
equally share and share alike, for their sole and exclusive 
property forever.” One of the children predeceased the 
testator, leaving issue. The Illinois statute (Cahill's Illi¬ 
nois Statutes, 1933, Ch. 39, Sec. 11, p. 1101) provided that 
the issue of a legatee who predeceased the testator should 
take the legatee's bequest and that if there were no such 
issue at the time of the death of the testator, the estate 
disposed of should become intestate property. 

The question before the Court was whether the words in 
the will quoted above took the case out of the statute so. that 
the legacy would go to the other two residuary legatees as 
heirs, or whether the share of the deceased residuary lega¬ 
tee went to his issue. The Court discussed only the ques¬ 
tion as to whether the provision as to survivors was broad 


' i. k' -i. 


enough to give the two living residuary legatees the share 
of the deceased residuary legatee. The Court held that 
the words were not broad enough so to do and that the ,J | 

residuary legacy of the deceased child passed to Iris issue j i ~ 

under the statute. -V 

• • •* . 4 „ *■ « * 4, « » 

." .r*. . *.? .:~t. - '.v-. -It- v.:.; | 

The effect of this case was to hold that a residuary legacy r ; r; ; 
to a legatee who predeceases the testator does pass to his 
issue under the general statutes preventing lapse, but the im¬ 

precise question was not before the Court and, apparently, 
was not raised. It is submitted, therefore, that this case j>r 
cannot be taken as authority for the proposition that gen- T ; 
era! statutes preventing lapses affect residuary legacies; J j^v . 

r~ o * **_. ' f. X*r> * * if v *’w 1 *'* u ,*. 1 ^ ^ , i .v • ( * 

Very little help can be obtained from the statutory de-.v 
cisions in Maryland and Virginia upon the precise question > ;A:' 

now Before the Court. Section 340 of;the 
Annotated Code of the Public General Laws of Maryland . ; ^ 
<1939 Ed.) provides as follows: ' V !>' ' | : { “ t: ■? 

“No devise, legacy or bequest shall lapse or fail of .'J- 

- taking effect by reason of the death of any devisee f!.v X 

or legatee (actually and specifically named as devisee r ! ! ? : 

or legatee, or who is or shall be mentioned, described, 

or in any manner referred to, or designated or iden- | ? : 

tiffed as devisee or legatee in any will, testament or i f £ 

codicil) in the lifetime of the testator, but every such > {i , - 

devise, legacy or bequest shall have the same effect. . J ; 

and operation in law to transfer the right, estate and 

interest in the property mentioned in such devise or 

bequest as if such aevisee or legatee had survived the : 

testator. ' '•avj * -■ • .i .v* ■, 

■ ZZ li ‘r*t? T:? ''•V'•/v! vIvX* 

:While the Maryland cases hold that lapsed residuary 
legacies pass to the heirs, Tongue?8 Lessee v. NuticeU, 13 
Md. 415, Church Extension of AL jfc Ck^ ' ;K 'Xb 

Md. 362, no case upon the precise point hi ihe case at bar 
has been found.- ';'■**£ b ’• '1 

t- -There is no statute in Maryland similar to the second. I. M 
sentence of Section' 19-ll<fc*r.^ \ 


fci, 

ri 1 
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Sections 64 and 65 of Ch. 64 of the Code of Virginia 
(1950 Ed.) provide as follows: 

“When issue of devisee or legatee to take estate .— 
If a devisee or legatee die before the testator, leaving 
issue who survive the testator, such issue shall take 
the estate devised or bequeathed, as the devisee or 
legatee would have done if he had survived the 
testator, unless a different disposition be made or 
required by the will. This rule shall also apply to a 
devise or bequest to several jointly, one or more of 
whom die in the lifetime of the testator. (Code 1919, 
§ 5238).” 

“ How devises that fail , etc., pass. —Unless a con¬ 
trary intention shall appear by the will, such real 
estate or interest therein as shall be comprised in any 
devise in such will which shall fail or be void or other¬ 
wise incapable of taking effect, shall be included in 
the residuary devise, if any, contained in such will. 
(Code 1919, § 5239).” 

. , ■ • * , « *r * * • 

The case of Kent v. Kent , 106 Va. 199, 55 S. E. 564, 
cited and quoted from in The George Washington Uni¬ 
versity Case , is apparently still law in Virginia despite the 
statutory provisions. 

There are a great many expressions in cases to the 
effect that statutes such as the one in the case at bar, 
should receive liberal construction. This attitude was em¬ 
phasized in Hester v. Sammons, 171 Va. 142,198 S. E. 466. 
These utterances seem not to have had very wide acceptance 
in practice. The long line of decisions interpreting statutes 
such as the second sentence of Section 19-110, which, in 
spite of the broad statutory provisions, adhered to the 
common law, clearly indicate that ; courts are slow to 
broaden by interpretation statutes which are in derogation 
of the common law. ; V. ' ^ ’ 

Subsequent to the decision in The George Washington 
University Case , the question in the case at bar was before 
the lower court on throe different occasions. In the first 
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instance the matter arose in the Estate of Josephine L. 
Hawley , Adm. No. 63097. In this case the Court held that 
The George Washington University Case controlled, and 
that a residuary legacy lapsed where the legatee prede¬ 
ceased the testator even though issue survived. 

•v: -r - .. '< "■ " !: 

The matter again arose in the Estate of Fanny Pitts , 
Adm. No. 63611, where a residuary legatee who prede¬ 
ceased the testator left issue. Judge Holtzoff held that the 
issue of the deceased residuary legatee took. He held that 
anything to the contrary in The George Washington Uni¬ 
versity Case was dictum. The interesting part of this 
case is that by implication Judge Holtzoff appeared to be¬ 
lieve that the dictum in The George Washington University 
Case would have prevented a residuary legacy to a de¬ 
ceased legatee from going to the legatee’s issue. 

In another case, the Estate of Ethel E. Riley , Adm. No. 
64403, by approving the account in the case, after briefs 
had been filed, the Court held that the residue went to the 
issue under the first sentence of Section 19-110. 

Unless, therefore, counsel has overlooked a decision, or 
search has fallen short in exhaustiveness, the precise ques¬ 
tion in the case at bar is one of first impression in any 
appellate court and the Court must arrive at its decision 
unassisted by the thinking in other jurisdictions. Section 
19-110 must be interpreted in the light of the common 
law which it was intended to modify, and in the light of 
the reasoning of this Court in The George Washington 
University Case. 

CONCLUSION 

The judgment of the lower court should be reversed inso¬ 
far as it held that the appellees as issue of Rose Douglas 
Merriam were entitled to have distributed to them the 
residuary legacy which their mother would have taken had 
she survived the testatrix, and that court directed to enter 
its judgment upon this point, distributing the legacy Rose 
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STATEMENT 07 THE QUESTION PRESENTED. 




Appellees accept the statement of the question as pre¬ 
sented'in the first paragraph by appellant. 

Section 110 of Title 19 of the District of Colmnbia Code 
consists of two sentences. 

This Court is not concerned with the construction or ap¬ 
plication of the second , sentence governing the devolution 
of a bequest which has failed, nor with the case of George 
Washington University et al. v. The Riggs National Bank 
of Washington > D. C., Executor, 66 Appeals D. C. 389, 88 
F.(2d) 771. 

To determine the rights of the parties, it is only necessary 
for the Court to decide whether the word “legatee” as used 
in the first sentence of Section 110 includes a “residuary 
legatee.” ‘ T- - 
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William B. Merrtam and John H. Merbxam, Jr., Appellees. 


. I 

BRIEF FOR APPELLEES 


STATUTE INVOLVED 

The only statutory provision which is pertinent to the 
issue is the first sentence of Section 110, Title 19 of the 
Code: 

“Lapsed or void devises. If a devisee or legatee 
die before the testator, leaving issue who survive the 
testator, such issue shall take the estate devised or be¬ 
queathed as the devisee or legatee would have done if 
he had survived the testator, unless a different disposi¬ 
tion be made or required by the wilL 17 

SUMMARY OF ARGUMENT. 

The words of die statute being plain, unambiguous, and 
all inclusive, resort to technical rules of construction or the 
interpretation of the second sentence of the Section, are 
both unnecessary and improper as aids to determine their 
meaning. 
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:If technical construction be necessary, the legislative 
intent is to be found in the words used without addition 
.thereto or subtraction therefrom. 

Decisions of the Maryland courts interpreting the com¬ 
parable Maryland statute should be given great weight 

Being an anti lapse statute, the terms are presumed to 
bave been known to the testatrix and became a part of the 
will. \ 

*' That this testatrix so intended is conclusively demon¬ 
strated by her action in executing a first codicil to her will 
in order to devise and bequeath one half of her estate to the 
grandchildren of her other deceased sister so that such 
sister’s child, who otherwise would have received such 
share by virtue of the statute, would not take the same. 

ARGUMENT. 

The residuary legacy given by the will to Bose Douglas 
Merriam, living on the date the will was executed but who 
pre-deceaeed the testatrix, belongs to these appellees, her 
issue, pursuant to the first sentence of Section 110, Title 19 
of the Code.. 

A. The Words of the Statute Abe Plain, Unambiguous 
, ♦. • and all Inclusive. 

B. If rr Be Necessaby to Apply Technical Rules of Con- 
. STBuenoN to Determine the Meaning of the Wobds 
of the Statute, the Intent of the Legislature Must 
Be Pound in , the Words Used Without Addition 
, Thereto or Subtraction Therefrom and With Great 
Weight Given to the Decisions of the Maryland 
•Courts Construing the Comparable Maryland 

; .Statute.. ^ ~ ^ - 

G. Appellant's Brief Wholly Fatib to Discuss the Wobds 
of the Statute or to Advance any Sound Season for 
an Interpretation of Those Words Except in Their 
Ordinary Meaning. 

K. ■ -~x .. - ' ' •; ; 
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A. The Words of the Statute are Plain, Unambiguous and 
all Inclusive. 

The statute protects the issue of a “devisee or legatee.” 
Cyclopedic Law Dictionary defines those terms in this 
manner: 

.v “Legatee. The person to whom a legacy is given.” 
“Legacy. A gift by last will.” 

“Residuary legacy. A bequest of all the testator’s 
personal estate not otherwise effectually disposed of 
byhiswilL” •“ w t 

“Devisee. A person to whom a devise has been 
-made.” t - 

“Devise. .A gift of real property by a person’s last 
will and testament” 

' dfi* ~ *•» l" * s 

.In Webster’s International Dictionary these appear: 

“Devisee. One to whom a devise is made.” ‘ 
“Legatee. One to whom a legacy is bequeathed.” '? 
- “Legacy. A gift of property by will, especially of 
money or other personal property; a bequest” 

\ .V. ... "ru i. \ ‘ , l! ' * • * <•■*’ •**;'*' 

69 Corpus Juris states: 

- • Page 913, Section 2079: 

“A devisee is a person to whom a devise has been 
- v made.” ^ r • ,v ‘ " 1 

“A ‘residuary devisee’ is the person to whom the 
’ ^ residue of a testator’s real estate is devised after satis¬ 
fying previous devises.” 

Section 2080: 

“Although in a popular sense the word may mean an 
- heir or next of kin, a ‘legatee’ is generally the person 
to whom a legacy is given or a bequest made.” 

Page 914: . 

“A ‘residuary legatee’ is the person to whom is be¬ 
queathed what is left of the estate after the payment 
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of debts, expenses of - administration and other 
legacies.” 

Page 915: 

“Universal legatee. The term includes a residuary 
legatee.” 

Nowhere in the foregoing is there even a suggestion that 
a “residuary legatee,” being one to whom a legacy is given 
by will, is not a “legatee.” 

Using as it does a general and all inclusive term of well 
defined and ordinary meaning, there is no occasion nor 
justification for concluding that an ambiguity exists in the 
statute which can only be determined by resort to technical 
rules of construction based wholly on an assumed intent 
of the legislature not reflected in the words of the statute. 
Whelan v. Welch (1921), 50 Appeals, D. C. 173, 269 Fed. 
689 ; Robertson, v. U. S. ex rd. Baff (1922), 285 Fed. 911, 
52 Appeals, D. 0.177. 

B. If it be Necessary to Apply Technical Buies of Con¬ 
struction to Determine the Meaning of the Words of 
the Statute, the Intent of the Legislature must be 
Found in the Words Used Without Addition Thereto 
or Subtraction Therefrom and with Great Weight 
Given to the Decisions of the Maryland Courts con¬ 
struing the Comparable Maryland Statute. 

If resort to technical rules of construction he necessary, 
notwithstanding the complete lack of ambiguity in the lan¬ 
guage of the statute, the applicable principles have long 
since been adopted by this Court. 

This Conrt will adopt that interpretation effectuating the 
obvious intent of the statute as against one largely frus¬ 
trating such intent. Brow* v. U. 8 . (1929), 58 Appeals, 
D. C. 311,30 F(2d) 474 

Words in the statute are to he taken in their ordinary 
signification, and the courts will presume that they were 
used to express their meaning in common usage. In re 
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Capital Publishing Company (1879), 3 MacArthur (10 
D. C.) 405; Duehay v. District of Columbia (1903), 25 Ap¬ 
peals D. C. 434; In re Mark Cross Company (1905), 26 Ap¬ 
peals, D. C. 101; Goldsmith v. Valentine (1910), 36 Appeals, 
D. C. 63; Ohio National Bank, v. Berlin (1905), 26 Appeals, 
D. C. 218. 

An enactment couched in plain unambiguous language is 
presumed to express the full intention of the legislature 
and to mean nothing more and nothing less than just what 
it says or necessarily implies. Coombe v. XJ, S. ex rel Sells 
(1924), 55 Appeals, D. C. 190, 3 F.(2d) 714; De Ruiz v. De 
Ruiz (1936), 66 Appeals, D. C. 370,88 F.(2d) 752; District 
of Columbia v. Mt. Vernon Seminary (1938), 69 Appeals, 
D, C. 251,100 F.(2d) 116. 

Neither the text writers nor the courts of other juris¬ 
dictions have had any difficulty in determining that anti¬ 
lapse statutes are applicable, and in applying them to 
residuary bequests. 

57 American Jurisprudence, Section 1434, at page 963, 
states: 

“The applicability of anti-lapse statutes to various 
particular kinds of testamentary gifts, such as gifts 
of both realty and personalty, deferred legacies or 
residuary gifts has under the specified statutory lan¬ 
guage involved and the precise circumstances shown 
been upheld.” (Italics added) 

’ i 1 * 

Page on Wills, lifetime Edition, Volume 4, Section 1422, 

page 176, states r . .. 

, „ ' 

“Lapse prevented by statute. In many states, 
statutes have been passed which modify or abrogate 
the common-law doctrine that a legacy or devise lapsed 
if the beneficiaries died before testator. These stat¬ 
utes are said to be based upon the presumption that 
testator would have made provision for certain rela¬ 
tives of the deceased beneficiary if his attention had 
been called to the death of the beneficiary and he had 
the opportunity to make such provision. 
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“It is said that these statutes should be construed 
liberally in order to carry out testator’s presumed in¬ 
tention.” 

Section 1423, “Intention of Testator as to applicability of 

statute: 

% 

“The statutes which prevent lapse are not manda¬ 
tory. They do not apply if the will shows that tes¬ 
tator did not intend that the property should pass in 
accordance with the statute. It has been said that it 
will be assumed that testator had this statute in mind 
when he drew up his will. On the other hand, effect 

* will be given to testator’s dear intention as to the dis¬ 
position of his property if the first named beneficiary 
dies before testator, although it appears from the will 
that testator did not know of the existence of such 
statute or else did not understand its terms. If tes¬ 
tator’s intention to dispose of his property in case of 
the death of the first beneficiary, in some way incon¬ 
sistent with the statute which prevents lapse, is shown 
with a reasonable degree of certainty, effect will be 
given to such intention. On the other hand > the statute 
will apply unless testator’s intention (to) exclude its 
operation will be shown with reasonable certainty.” 
(Italics added) 

: While unable to find a Virginia case in which a residuary 
legatee was involved, Hester v. Sammons (1938), 198 S. E. 
466,171 Virginia 142, holds that the Virginia statute should 
be liberally construed. '. 

In three Massachusetts cases, Howland v. Slade (1892) 29 
N. B. 631, 155 Mass. 415; Sleeper v. Larrabee (1928), 165 
N. E. 121, 266 Mass. 320; and Union Trust Company of 
Springfield, Mass. v. Bingham (1930), 173 N. E. 435, 273 
Mass. 287, in addition to Worcester Trust Company v. 
Turner (1911), 210 Mass, 115, 96 N. E. 132 (cited in ap¬ 
pellant’s brief, page 13), the Court has applied the Massa¬ 
chusetts anti lapse statute to residuary bequests. 
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SchneUer v. SchneUer (1934), 356 HL 89, 190 N. E. 121, 
applied the Illinois statute to a residuary bequest 

Before turning to the Maryland cases, this Court is re¬ 
minded that in dealing with questions of inheritance or 
testamentary law great weight is to be given to Maryland 
decisions. McManus v. Lynch (1906), 28 Appeals, D. C. 
381; Clawans v. Sheets (1937), 67 Appeals, D. C. 366, 92 
F.(2d) 517. 

The Maryland anti-lapse statute, namely Section 340, 
Article 94, Flacks Annotated Code, has existed in some 
form since 1810. 

It is broader than the District of Columbia statute in 
that the legatee or devisee does not have to leave issue 
surviving. 

Its purpose, to prevent lapse in order to carry out the 
presumed intent of the testator, is the same, however, and 
the simple words “devisee” and “legatee” are used. 

Whereas our code provision takes effect “If a devisee 
or legatee die,” the Maryland code takes effect “by reason 
of the death of any devisee or legatee.” 

Whereas our Code gives the issue “the estate devised or 
bequeathed,” the Maryland Code provides “every such 
devise, legacy or bequest shall have the same effect and 
operation in law to transfer the right, estate and interest in 
the property mentioned in such devise or bequest as if such 
devisee or legatee had survived the testator.” 

The Maryland courts unhesitatingly and on numerous 
occasions have applied the anti-lapse provision to residu¬ 
ary devises and bequests. Hays v. Wright (1875), 43 
Maryland 122; Vogel v. Turrit (1909), 110 Maryland 192, 72 
Atlantic 661, wherein the Court said, p. 197, “But it must 
be presumed the testator made the will in view of the stat¬ 
ute and that he intended to have the statute prevail unless 
the contrary appeared”; Hemsly v. Hollingsworth (1913), 
119 Maryland 431, 87 Atlantic 506; Redwood v. Howison 
(1917), 129 Maryland 577, 99 Atlantic 873; Vance v. John¬ 
son (1937), 171 Maryland 435,188 Atlantic 805. 
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The presiding judge below, although failing to render 
an opinion, ruled consistently with the only written ruling 
dealing with our anti-lapse provision in any case in the 
District Court In view of the fact this ruling is short, we 
copy it verbatim. 

Estate op Fanny Pitts, Deceased 
Administration No. 63611 

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF 

COLUMBIA 

June 27,1947 
FINDINGS OF FACT 

That Fanny Pitts, deceased, by her last will and 
testament, dated June 4,1937, duly admitted to probate 
and record in the above entitled case, by Item 7 thereof 
bequeathed one-fifth of the residue of her estate re¬ 
maining after payment of funeral expenses, debts and 
prior legacies to her nephew, David Stanley ‘Pitts, in 
addition to a cash legacy of $2,700 under Item 2(a) 
thereof. 

CONCLUSIONS OF LAW 

The Court concludes as a matter of law that under 
Title 19, Section 110 of the District of Columbia Code , 
1940 Edition (Section 1631 of the Code of Law for the 
District of Columbia, 1901) David S. Pitts, Jr. takes 
the legacy of one-fifth of the residue of her estate re¬ 
maining after payment of funeral expenses, debts and 
prior legacies bequeathed by the said Fanny Pitts to 
her said nephew, David S. Pitts, who predeceased her 
leaving as his sole issue said David Si Pitts, Jr., a son 
who, surviving the said Fanny Pitts, is now an adult 
and accordingly, under the first sentence of said section 
of said Code, said David S. Pitts, Jr., is hereby award¬ 
ed the one-fifth of the residue of the said estate of 
Fanny Pitts remaining after payment of funeral ex¬ 
penses, debts and prior legacies which under her last 
will and testament would have been taken by his 
father, the said David S. Pitts* had he, the said David 
S.'Pitts, survived the said Fanny Pitts. 
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The Court further finds as a matter of law that any 
expressions in the opinion of the United States Court 
of Appeals for the District of Columbia in the case of 
George Washington University et al v. The Biggs Na¬ 
tional Bank, 66 Appeals D. C. 389, 88 F.(2d) 771, to 
the effect that Section 1631 of the Code of Lane for the 
District of Columbia 1901 applies to only lapsed de¬ 
vises and bequests provided for in the body of the will 
and that those contained in the residuum are still con¬ 
trolled by the common law are dicta and in so far as 
such expressions may relate to the first sentence of 
said Section 1631 of said Code as to the facts of the 
instant Pitts case and are not controlling or binding 
upon the residuary bequest to David S. Pitts in this 
case. 

ALEXANDER HOLTZOFF. 

Appellants claim violates every established rule of con¬ 
struction or reason. He would rewrite the statute to read, 
“If a devisee or legatee’' (other than a residuary devisee 
or legatee) “dies before the testator, leaving issue who 
survive the testator, such issue shall take the estate devised 
or bequeathed” (other than a residuary devise or bequest) 
“as the devisee or legatee” (other than a residuary devisee 
or legatee) “would have done if he had survived the testa¬ 
tor, unless a different disposition be made or required by 
the will” (The words appearing above in parentheses are 
ours and do not appear in the statute) 

From a practical standpoint, what would be the effect 
should this Court approve appellant’s contention. 

We submit this Court should take judicial notice of the 
normal practice followed in executing wills. 

First, there is a provision for the payment of debts and 
funeral expenses. 

If there should be but one person in whom the testator 
has an interest, that person becomes the universal legatee 
and devisee, i. e. a residuary legatee and devisee. 

If there be more than one person to whom the testator 
feels obligated, those to receive specific property or pe¬ 
cuniary bequests become specific devisees and legatees, 
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leaving the principal object of the testator’s bounty to be¬ 
come the residnary legatee. 

Appellant’s construction wonld therefore protect only 
the issne of those occupying a minor position in the mind 
of the testator or wonld require any testator who chooses 
to rely upon the statute to so carefully evaluate his estate 
as to leave everything by way of specific devise or bequest 
to those important to his mind, and then add a meaningless 
residuary clause. 

Applying appellant’s interpretation in this particular 
case, we have the absurd result that these appellees re¬ 
ceive the protection of the statute as specific nominees 
under a power of appointment in clause 1 of the will and as 
specific legatees of personalty under item II of the second 
codicil but no protection with respect to testatrix’ own 
property covered by the residuary clause. This could not 
have been the intent of the testatrix. 

C. Appellant’s Brief Wholly Fails to Discuss the Words 
of the Statute or to Advance any Sound Reason for 
Interpretation of those Words Except in their Ordinary 
Meaning . 

Aside from quoting the first sentence, Section 110, Title 
19, on page 3 of this brief, appellant completely ignores its 
phraseology and makes no effort to ascertain the meaning 
of the words used. 

Assuming that the residuary bequest to the mother of 
appellees lapsed, and the statute fails to give it to her issue 
he proceeds to trace the devolution of the property under 
the second sentence of section 110. 

Page on Wills, Lifetime Edition, Volume 4, Section 1426, 
page 190 (Appellant quotes Section 1430) dearly enunci¬ 
ates the relationship of the two sentences contained in Sec¬ 
tion 110 and provides the guide to be followed in determin¬ 
ing when, it is necessary for the second sentence to be 
considered: 
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“If a legacy or devise has lapsed ( which means that 
the modern statutes which prevent lapse do not apply 
and that the legacy wilt not pass to the legal represen¬ 
tatives of the beneficiary named in the will nor to his 
heirs or next of kin) y the question of the disposition 
of the property given by such lapsed gift becomes ma¬ 
terial.” (Italics ours) . 

'• r 

In our opinion, he completely misconstrues the holding 
of the Massachusetts Court in Worcester Trust Company v. 
Turner , 210 Mass. 115, 96 N. E. 132 (Appellants brief 13) 
as will appear from the following quotation from that 
case and the other Massachusetts decisions referred to on 
page 6 hereinabove. 

Page 120: * * It is rightly agreed by all parties that the 
legacies given by the eighth, ninth and seventeenth clauses 
of the will to Warren E. Sibley, Lydia Young and Victoria 
M. Worcester have lapsed; that to Mrs. Young because she 
was not a relation of the testator within the meaning of 
Revised Laws, Chapter 135, Section 21” * •'.• “and 
the others because neither of these two legatees left issue” 

• • •. “The amounts of these legacies fall into the 
residue and become a part of the amount to be distributed 

under the fifth clause of the thirtieth article of the will” 

• • • 

- “2. The fifth clause of the thirtieth article of the will is 
strictly residuary. It disposes of whatever residue may 
be left by ordering that 1 to be divided among the first 
sixteen legatees named’ in the will 4 in proportion to the 
several amounts given to each.’ This is a bequest as di¬ 
rectly to those sixteen individuals and no others as if they 
were specified by name instead of being identified by the 
order in which they were named in the will” * • ♦ 
“or more exactly it is the first sixteen legatees who are 
named in the will, whether they actually take it or not, who 
are described here and who really answer the testator’s 
description both at the time of making his will and at that 
of his death. 
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“It is also plain that these sixteen legatees take their 
share of the residue severally and not as a class.” • • • 
“A division is made in stated proportions among them, 
which of itself indicates that they are to take neither as 
joint tenants nor as members of a class and that there is 
to be no increase by survivorship among them” • • •. 

“3. It follows from these considerations that each one 
of the residuary bequests to Mrs. Young, Sibley and Mrs. 
Worcester lapsed like their general legacies ” # • •. 
(Italics ours) 

In several instances in his brief, while admitting that 
other cases have applied anti-lapse statutes to residuary be¬ 
quests, appellant states that the precise question was not 
before the Court. If by that he means that the parties in¬ 
volved did not deny application of the statutes to residuary 
bequests, he is undoubtedly correct If, however, such 
statutes should not and do not apply to such bequests, there 
would have been one, or several of the judges before whom 
the cases arose, sufficiently astute to raise the question and 
thereby avoid decision on the many other more difficult 
questions necessary of disposal 

We fail to find any significance in the fact that Section 
110, Title 19, contains the complete pattern; first, for de- 
i termining when a legacy lapses, and; secondly, the devolu¬ 
tion of a legacy that has lapsed. The separateness of the 
two would not be greater if they were contained in two 
separate sections rather than one. 

Neither Page nor any other authority suggests that the 
interpretation of either depends upon whether they are 
contained in a single section or separate sections. 

In Wilbur v. U. 8. (1929), 58 Appeals, D. C. 347,30 F.(2d) 
871, a relief statute for the benefit of Government con- 
' tractors was before this Court for consideration. 

In the first paragraph, relief was to be allowed in con¬ 
nection with “any loss.” In the next paragraph, special 
cases resulting from increases in wages were specifically 
covered, and as to those the contractor was denied relief if 
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after considering his total business volume a net profit had 
been realized.' 

In the case before the 1 Court, relief was claimed on ac¬ 
count of a loss caused by delay in performance: The Gov¬ 
ernment contended that relief should be denied unless the 
claimant showed a failure to make a profit on his total 
volume within the meaning of the second paragraph. 

This Court allowed recovery,, holding that the second 
paragraph was wholly distinct from the first and was not 
a limitation on the first except with respect to those losses 
covered by the second. 

George Washington University v. Riggs National Bank , 
(supra),, so heavily relied upon by appellant, neither in¬ 
volved, discussed nor decided the question here presented 
either directly or indirectly. It merely determined the ap¬ 
plication of the second sentence of Section 110, Title 19 
of the Code to a residuary bequest which was void. The 
first sentence could not have been involved because the 
named residuary legatee there under consideration was a 
corporation and could not have issue. 

At most,- insofar as lapsed residuary bequests are con¬ 
cerned, it held that if such legacy has lapsed {meaning that 
the lapse is not prevented either by the will or the'first 
sentence of Section 110), such legacy passes to the heirs 
and next of kin and is not to be divided among the other 
named residuary beneficiaries. 

Consideration of the briefs filed by the parties in that 
case will disclose that they did not even include in their 
print of the statute involved the first sentence of Sec¬ 
tion 110. 

Nowhere in Justice Van Orsdell’s discussion is there to 
be found any reference to the first sentence, its meaning 
or effect. It must be assumed that when he quoted the 
entire section in the opinion, inclusion of the first sentence 
was completely without meaning or significance. 

Both of the cases cited by Judge Van Orsdell, Church v. 
Church , 15 Bhode Island 138, 23 Atlantic 302, and Hoke v. 
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Hoke, 12 West Virginia 1237 (opinion page 774) involved 
bequests to individuals who did not leave issue. 

As early as 1814 in Carter’s Heirs v. Cutting, 12 U. S. 
251, 8 Crunch 251, 3 Law Edition 553, the Supreme Court 
said in construing a statute: 


“We cannot admit that construction to be a sound 
one, which seeks by remote inferences to withdraw a 
case from the general provisions of a statute, which 
is clearly within its words and perfectly consistent with 
its intent.” 


CONCLUSION. 


• * v 

The mother of these appellees was a “legatee” of the 
testatrix, who died before the testatrix; she left these ap¬ 
pellees as her issue who survived the testatrix; these ap¬ 
pellees take the “estate bequeathed” to their mother, there 
being no different disposition made or required by the will. 


Lawbexce A. Bakes, 

Hbxkv Bavexel, 

730 Fifteenth Street, 
Washington 5, D. C., 

Attorneys for Appellees. 















